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CIVIL DOCKET JUDGE TENNEY 
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SSS NS 
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EDWARD G. GEDALECIA Per.Inc. 10/11/73 


For defendant: 
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292 Madison Avenue 
N.Y¥.C. 10017 679-8091 


oI ooo es 
Statistical Record 4 . 
ESSE ee 
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1.S. 6 08/28/75 


Basis of Action: 
S.E.C. ACT. 1933 & 34 


CIVIL DOCKET JUDGE TENNEY 


UNITED STATES DISTRICT COURT 73 CIV. 3626 
SS a ee 
Date Proceedings 
Aug, 21-73 Filed Complaint, Issued Summons, 
Aug. 7 .-73 Filed Request of Franklin 0. Ormsten for appointment 
to make servic pursuant to Rule 4(c) of the 
FRCP 


ssh eee 


Spt. 11-73 Filed deft's Arthur J. Homans Ex Parte Motion for 
ext. cf time to, answer complaint ret. before 
, Tenney, J, 


Sep 11-73 Filed Memo-endorsed on deft's Ex Parte Motion: 
The motion is granted. Deft Homans time to 
answer complaint is ext, to Oct. 50, 1973, 
& respond to pltff's motion for a preliminary 
injunction is ext. to 10-11-73, pltff's motion 
for preliminary injunction is ext. to 10-19-73, 


solely as to deft. Homans. Tenney, J. 


Sep. 13-73 Filed summons with marshals return: Served 
Ian McCartney by his Wife on 9-5-73,. 

Oct, 11-73 Filed deft's (A.J. Homans) affidavit & show cause 
order ret, 10-11-73, Rm, 128 at 4:00 > 

Oct, 11-73 Filed consent Judgment: Ordered that deft. Edward 


J. Gedalecia, his, agents employees, attorneys 
are permanently enjoined from, directly or 
indirectly in the absence of any applicable, 
statutory exemption, etc, The court shall 
retain jurisdiction in, this matter for all 
purposes, Tenne., J. Judg, Ent, Clerk., 


Mailed notice _ Ent, 10-11-73, 


Oct. 15-75 Filed Summons with Marshal's return; Unexecuted, 
es! “ Moved in April, Noforwarding address. - 8/28/73, 
Oct. “6-735 Filed Memorandum in opposition to Motion of 


Deft. Homans .o dismiss complaint for failure 
to state a claim upon which relief can be 


granted, 
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CIVIL DOCKET JUDGE TENNEY 
UNITED STATES DISTRICT COURT 73 CIV. 3626 


SS NR RS SS 


Date Proceedings 


Nov. 5-73 Filed Deft. Arthur J, Homans Affdvt & Notice of 
Motion directing evidentiary hearing for 
purpose of determining facts involved in 
claim under Sec, 5, Securities Act, etc., as 


indicated ret, 11/12/73, : 


Nov. 8-73 Filed Consent Judgment of Permanent Injunction of 
Transamerican Petroleum Corporation TENNEY, J. 


JUDGMENT ENT, (n/m)__ENT, 11/8/73, 


Nov. 8-73 Filed Consent Judgment of Permanent Injunction: of 
Roy M, orsey, TENNEY, J, JUDGMENT ENT, CLERK 
(n/m) Y ENT 11/8/73 

Nov. 8-73 Filed CONSENT JUDGMENT OF PERMANENT INJUNCTION OF 


Banner Oil and Gas Funds Inc, TENNEY, J. 


JUDGMENT ENTERED CLERK (n/m) ENT, 11/8/73 


Nov. 8-73 F ‘led CONSENT JUDGMENT of PERMANENT INJUNCTION of 
Ian McCartney, TENNEY, J, JUDGMENT ENTERED. 
CLERK (n/m, yi ENT, 11/8/73 

Nov, 8-73 Filed CONSENT JUDGMENT O% PERMANENT INJUNCTION OF 
James G, Duncan, TENNZY, J, JUDGMENT ENTERED 
CLES’. n/m) ENT. 1 

Nov. 8-73 Filed CONSENT JUDGMENT OF £®'RMANENT INJUNCTION OF 


Universal Major Industries Corp. TENNEY, J. 
JUDGMENT ENTERED CLERK, (n/m) ENT, 11/8/73 


Nov. 12-73 Filed Memorandum of Law in support of Deft, 
Homans' Motion to dismiss Complaint under 
Rule 12(n)(6) and in opposition tc PI1tff's 


Motion for Temporary injunction under Rule 


Nov. 14-73 Filed MEMORANDUM OPINION #40006. Case on motion 
of deft, Arthur Homans to dismiss complaint 
for failure to state a cause of action, 
Complaint contains sufficient allegation to 
allow SEC to establish prima facie case. 
Motion is dismissed. So Ordered. Tenney, J. 

n/m 


A-4 
CIVIL DOCKET JUDGE TENNEY 
UNITED STATES DISTRICT COURT 73 CIV. 3626 
‘eee see ce EEE 
Date Proceedings 
ee eee 
Nov. 13-73 Before Tenney, J. with non-jury. Preliminary 


injunction, Hearing begun, 


Nov. 14-73 Hearing cont'd and adjourned until 12/20/73 
Nov, 27-73 Filed ANSWER of Deft, Arthur J. Homans  B &S 
Dec. 5-73 Filed Transcript of Record of proceedings dated 
9/21/73 
Dec. 20-73 Hearing continued and adjourned Sine Die 
Jan, 28-74 Filed transcript of record of proceedings 
dated 12/20/73 
Feb, 15-74 Hearing cont, and adjourned sine die 
Jan, 28-74 Filed Affdvt of Acknowledgment by R.M.Horsey 


on 12/11/73 with copy(certified) of Consent 
Jvigment or Permanent Injunction on 11/8/73 


Jan, 28-74 Filed Affdvt of Acknowledgment by I, McCartney 
on 12/17/73 of above papers. 


Apr. 9-73 Filed Affdvt of Acknowledgment of E.J. Gedalecia 
of Consent Judgment of Permanent Injunction 


(certified copy) 


5/9/74 Filed transcript of record of proceedings dated 
11/14/74 

6/20/74 Filed transcript of record of proceedings dated 
2/15/74 

Jun 24-74 Hearing contd and concluded, Decision reserved. 

Aug. 26-74 Filed Brief in support of Pltff's proposed 


findings of facts & conclusions of law. 


Aug, 26-74 Filed Pltffs Proposed Findings of Fact and 


Conclusions of Law, 


CIVIL DOCKET JUDGE TENNEY 
UNITED STATES DISTRICT COURT 73 CIV. 3626 


Date Proceedings 
Sep. 6-74 Filed Plitff's Reply Brief and Argument on Facts 
and Law 
Sep. 9-74 Filed Deposition of Mr. Perlmutter & Mr. Brewer 


on 8/24/74 (nm 


Oct. 4-74 Filed Affdvt of Acknow’-igment by James G. Duncan 
of certified copy of Consent Judgment of 
Permanent Injunction on 12/28/73 against 


Deft, Banner Oil & Gas Funds, Inc, 


Oct. 4-74 Filed Affdvt of Acknowledgment by James G, Duncen 
of certified copy of Consent Judgment of 
Permanent Injunction against Deft. Universal 


Major Industries Corp, on 12/28/73 


Oct. 4-74 Filed Affdvt of Acknowledgment by James G. Duncan 
of certified copy of Consent Judgment of 


Permanent Injunction on 12/28/73. 


Oct, 4-74 Filed Affdvt of Acknowledgment by James G. Duncan 
of certified copy of Consent Judgment of 
Permanent Injunction against Transamerican 


Petroleum Corp, on 12/28/73. 


05-21-75 Filed Pltff's Notice to take deposition on oral 
exam of Deft, James G. Duncan, 


06-16-75 Filed interrogs to deft, J.G, Duncan 


07-14-75 Filed OPINION #42786.Court shall issue an 
injunction against deft embodying terms 
requested by S.E.C. SUBMIT ORDER ON 10 DAYS 


NOTICE, Tenney ,J(m) 


07-14-75 Filed Proposed Findings subi-itted on behalf of 
deft Arthur J. Homans (deft) 
07-14-75 Filed Deft. A.J.Homans Post-trial Memorandum of 


Law. 


CIVIL DOCKET JUDGE TENNEY 
UNITED STATES DISTRICT COURT 73 CIV.3626 


Date Proceedings 


07-14-75 Filed Post Trial Reply Memorandum of Deft. 
A.J .Homans 


07-01-75 Filed Deft. Arthur J.Homans Affdvt & Notice of 
Motion re: consideration of proposed 
counter-order submitted in opposition to 
order submitted for settlement by pltff, 
etc, ret.8.5/75 


08-05-75 Filed Pltffs Memorandum in opposition to 
deft, Homans motion with respect to en- 
try of Commissions proposed Final Judgment 


of Permanent Injunction against said Deft, 


08-28-75 Filed pltff's Final Judgment of Permanent 
Injunction, Ordered that deft, Arthur 
J,Hom:,., etc, are permanent enjoined from 
direc. *« & indirectly in absence of any 
applice”ie statutory exemption, violating, 
etc, o#¢.5(a) SEC Act,1933 as indicated, 
Tenny, J. JUDGMENT ENTERED, Clk. (m) 
Ent .9/2/75 


08-29/75 Filed Memo End. on mot:ion of 8/1/75. Hearing 
reopened on 8/12/75. Pltff's proposed 
order herein was signed on 8/28/75. Instant 
proposed counter-order was not signed. 

So Ordered. Tenney, J. (m 


03-22-75 Filed Affdvt of Acknowledgment by Arthur J.Hcmans 
(Deft) of certified copy of Final Judgment 


of Permanent Injuncviion on 9/16/75. 
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SECURITIES AND EXCHANGE 
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Plaintiffs, 
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UNIVERSAL MAJOR INDUSTRIES CORP., 
JAMES G, DUNCAN, 
TRANSAMERICAN PETROLEUM 
CORPORATION, 
ROY M, HORSEY 
BANNER OIL AND GAS FUNDS, INC, 
IAN McCARTNEY , 


ARTHUR J. HOMANS, 
EDWARD G, GEDALECIA, 


Defendants, 
INDEX TO THE RECORD ON APPEAL 


Certified copy of docket entries 
Complaint 


Plaintiff's Request for Appointment to 
make Service 


Detendant's Ex Parte Motion with 
Memo-Endorsed 


Marshall's return 
Order to Show Cause 


Consent Judgment cf Permanent Injunction 
of Edward J. Gedalecia 


: UNITED STATES DISTRIC? 


COURT 
SOUTHERN DISTRICT OF 
NEW YORK 
CASE NO. 73 CIV, 3626 


USCA 75-6111 
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ON APPEAL 


Summons with Marshall's return 


Memorancum in Opposition to Motion of 


Defendant Arthur 


J. Homans to Dismiss 


the Complaint for Failure to State a 


Claim Upon Which Relief can be Granted 


Notice of Motion & Affidavit of Defendant 


Arthur J. Homans 
Hearing 


Consent Judgmen: cf 
of Transamerican 


Conse» Judgment of 
Roy 4. Horsey 


Consent Judgment of 
Banner Oil & Gas 


Consent Judgment of 
Ian McCartney 


Consent Judgment of 
James G. Duncan 


Consent Judgment of 
UMI Corp. 


Memorandum of Law in Support of Defendant 


for Evidentiary 
Permsnent Injunction 
Petroleum Corp, 
Permanent injunction 
Permanent Injunction 
Funds, Inc. 
Permanent Injunction 


Permanent Injunction 


Permanent Injunction 


of 


of 


of 


of 


of 


Homans' Motion to Dismiss the Complaint 
under Rule 12(b) (6) and in Opposition 
to Plaintiff's Motion for a Temporary 
Injunction under Rule 65 


Memorandum Opinion #40006 


Answer of defendant 


Arthur J. Homans 


Transcript of proceeding dated 9/21/73 


Transcript of proceeding dated 12/20/73 


Affidavit of Acknowledgement by Roy M. Horsey 


DOCUMENTS 
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11 
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Affidavit of Acknowledgement by Edward G, 
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Transcript of proceedings dated 11/14/73 

Transcript of proceedirgs dated 2/15/74 

Brief ir. Support of Plaintiff's Proposed 
Findings of Fact and Conclusions of 


Law 


Plaintiff's Proposed Findings of Fact and 
Conclusions of Law 


Plaintiff's Reply Brief and Argument on 
the Facts and Law 


rauscript of proceedings dated 7/24/74 
Affidavit of Acknowledgement by James G. 
Duncan of Certified Consent Judgment 
against Banner Oil and Gas 
Affidavit of Acknowledgement of Consenc 
Judgment against Universal Major 
Industries Corp, 


Affidavit of Acknowledgement of Consent 
Judgment against James G. Duncen 


Affidavit of Acknowledgement of Consent 
Judgment against Transamerican 
Petroleum Corp. 

Notice to take Deposition on Oral Examination 

Interrogatories to Defendant James G. Duncan 


Opinion #42786 


Proposed Findings Submitted on behalf of 
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22 
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Post-Trial Memorandum of defendant 
Arthur J. Homans 


Post-Trial Reply Memorandum of Law of 
defendant Arthur J. Homans 


Notice of Motion & Affidavit with 
Memorandum Endorsed 


Final Judgment of Permanent Injunction 


Afdiavit of Acknowledgemeut of Certified 
copy of Final Judgment 


Notice of Appeal 
Notice of Motion 


Plaintiff's Memorandum In Support of 
> Motion for a Preliminary Injunction 


Transcript of proceedings dated 2/15/74 


Transcript of proceedings dated 8/12/75 


Clerk's Certificate 


DOCUMENTS 
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UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK JUDGE TENNEY 


C*vil Action File No. 73 CIV. 3626 
SECURITIES AND EXCHANGE COMMISSION, : 
Plaintiff ' 


Vv 
UNIVERSAL MAJOR INDUSTRIES CORP. 
JAMES G, DUNCAN 
TRANSAMERICAN PETROLEUM CORPORATION : 
ROY M, HORSEY : SUMMONS 
BANNER OIL AND GAS FUNDS, INC. . 
IAN McCARTNEY :; 
ARTHUR J, HOMANS 
EDWARD G, GEDALECIA 


Defendants, 
To the above named Defendant 


You are hereby summoned and required to serve upon 
WILLIAM D. MORAN 
Regional Administrator 
Securities and Exchange 
Commission 
plaintiff's attorney, whose address 
26 Federal Plaza 
New York, New York, 10007 


an answer to the complaint which is herewith served upon you, 
within 20 days after service of this summons vpon you exclusive 
of the day of service, If you fail to do so judgment by default 


will be taken against you for the relief demanded in the complaint, 


Date: August 21, 1973 / Clerk of Court 
s 
Deputy Clerk 


(Seal of Court) 
NOTE:- This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure, 


COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

-against- 
73 Civil 3626 

UNIVERSAL MAJOR INDUSTRIES CORP., 
JAMES G,. DUNCAN 
TRANSAMERICAN PETROLEUM CORPORATION 
ROY M, HORSEY 
BANNER OIL AND GAS FUNDS, INC., 
IAN McCARTNEY 
ARTHUR J. HOMANS 
EDWARD G. GEDALECIA, 


Defendants, 


Plaintiff, Securities and Exchange Commission ("Commission") 
for its Complaint herein, alleges: 
1. Defendants Universal Major Industries Corp., James 
G. Duncan, Transamerican Petroleum Corporation, Roy M, Horsey, 
Banner Oil and Gas Funds, Inc., Ian McCartney, Arthur J. domans 
and Edward G. Gedalecia, have been engaged, are engaged, and 
will, unless enjoined, continue to engage in acts and practices 
which constitute and aid and abet violations of Sections 5(a) 


and 5(c) of the Securities Act of 1933, as amended (‘Securities 


COMPLA INT 


Act"), 15 U.S.C. 77e(a) and 77e(c), 

2. Defendants Universal Major Industries Corp., 
James G, Duncan, Roy M, Horsey, and Ian McCartney, have been 
engaged, are engaged, and wili, unless enjoined, continue to 
engage in acts and practices which constitute and aid and abet 
violations of Section 17(a) of the Securities Act, 15 U.S.C. 
77q(a) and Section 10(b) of the Securities Exchange Act of 1934, 
as amended ("Exchange Act"), 15 U.S.C. 78j(b) and Rule 17 C.F.R, 
240.10b-5 thereunder, 

3. The Commission, pursuant to Section 20(b) of the 
Securities Act, 15 U.S.C. 77t(b) and Section 21(e) of the 
Exchange Act, 15 U.S.C. 78u(e), brings this action to enjoin such 
acts and practices, 

4. This Court has jurisdiction of this action under 
Section 22(a) of the Securities Act, 15 U.S.C. 77v(a) and Section 
27 of the Exchange Act, 15 U.S.C. 78aa. 

5. Pursuant to authority conferred upon the Commission 
by Section 10(b) and Section 23(a) of the Exchange Act, 15 U.S.C. 
78j(b) and 78w(a), the Commission has promulgated Rule 10b-5; 
said rule was in effect at all times mentioned herein and is now 


in effect, 


COMPLAINT 


DEFENDANTS 


6. Defendant Universal Major Industries Corp. ("'UMI") 


is a Nevada corporation, It engages in the development and . 
exploration of ail and gas » cverty interests. Its offices are 
located et Hidden Valley Ranch, Kingston, New York. 

7. Defendant James G. Duncan ("Duncan") is the 
president, a director and substantial stockholder in IMI. He 
resides at Hidden Valley Ranch, Kingston, New York 

8. Defendant Transamerican Petroleum Corporation 
("Transamerican") is a corporation, It is controlled by its 
sole stockholder, Duncan, Its offices are located at Hidden 
Valley Ranch, Kingston, New York. 

9. Defendant Roy M, Horsey ("Horsey") is the Chairman 
of the Board and Chief Executive Officer of UMI. He is also a 
substantial shareholder of UMI. He resides at 1010 Lake Street, 
Oak Park, Illinois 60301. 

10. Defendant Banner Oil and Gas Funds, Inc., 
("Banner") is a Maryland corporation, It is a wholly owned sub- 
sidiary of UMI, Its offices are located at Hidden Valley Ranch, 
Kingston, New York. 

11. Defendant Ian McCartney ("McCartney") is an 


employee of Banner, He resides at 2800 East Sunrise Boulevard, 
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Fort Lauderdale, Florida, 

12. Defendant Arthur J. Homans ("Homans") is an 
attorney admitted to practice in New York State. He has been 
general counsel to UMI since 1967. His offices are located at 
122 East 42nd Street, New York, New York, 

13. Defendant Edward ¢, Gedalecia ("Gedalecia") was 
a member of the law firm of Aberson, Gedalecia and Chikofsky 
("Aberson firm"), The firm acted as special counsel to UMI from 
February, 1968 through August, 1971. For the past eighteen 
months, Gedalecia has engaged in his own law practice at 40 
Exchange Place, New York, New York. 

FIRST CAUSE OF ACTION 
SECTIONS 5(a) AND 5(c) OF THE SECURITIES 
acT, 15 U.S.C. 77e(a) and 77e(c) -- 
OFFER AND SALE AND DELIVERY AFTER SALE 
OF UNREGISTERED SECURITIES OF UMI 

14. From on or about November, 1966 and continuing 
to the date hereof, in the Southern District of New York and 
casewhere, defendants UMI, Duncan, Transamerican, Horsey, Banner, 
McCartney, Homans and Gedalecia, singly and in concert, directly 
and indirectly, have been offering for sale, selling and delivering 
after sale securities, namely 6% convertible debentures ef UMI, 


7% convertible debentures of UMI and common stock of UMI and have 
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been and are causing and inducing the offer, sale and delivery 
after sale of these securities. No registration statement has 
been filed or been in effect with respect to these securities 
as required by the Securities Act. 

15, In connection with these transactions, these 
defendants have been and are, directly and indirectly, making 
use of the means and instruments of transportation or communi- 
cation in interstate commerce and of the mails to offer to sell 
_ad to sell securities o UMI, and have been and are, directly 
and indirectly, carrying and causing to ove carried such 
securities through the mails and interstate commerce, by the 
means and instruments of transportation, for the purpose of 
sale and delivery after sale. 

16. As part of the above activities; (a) between 
April 1967 and December 1968, UMI issued approximately $3,500,000 
of its 6% unregistered convertible debentures to approximately 
425 perscrs, and between November 1966 and November 1968, UMI 
issued approximately $440,000 of its 7% unregistered convertible 
debentures to approximately 26 persons; (b) between May 16, 1968 
and February 19, 1971, approximately 250 UML debentureholders 


received 1,100,000 shares of unregistered UMI common stock on 


conversion of their 6% and 7% debentures; (c) between August 
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15, 1969 and Jume 15, 1971, approximately 300 UMI debentureholders 
received approximately 270,000 shares of unregistered UMI common 
stock in lieu of cash as interest on their debentures; (d) 
between January 13, 1969 and December 15, 1972, UMI issued 
approximately 850,000 shares of unregistered UMI common stock to 
approximately 100 persons for a total consideration of nearly 
one million dollars; (e) between October 15, 1967 and February 
15, 1973, Duncan sold approximately 345,000 of his own shares 
of unregistered UMI common stock to approximately 60 persons and 
caused Transamerican to sell approximately 475,000 of its own 
shares of unregistered UMI common stock to approximately 36 persons, 
The proceeds from these sales amounted to approximately $500,000; 
(f) between September 15, 1967 and February 15, 1973, Horsey sold 
approximately 190,000 of his own shares of unregistered UMI common 
stock to approximately 74 persons for a total consideration of 
approximately $100,000; and (g) between April 1, 1972 and May 30, 
1972, UMI has issued approximately 470,000 shares of unregistered 
UML common stock to approximately 48 persons in exchange for 
fractional interest participations in Banner drilling programs. 
17. All unregistered common stock of UMI was issued 
in conjunction with various opinions of counsel as to the legality 


of the transactions, The opinions were rendered by the defendant 
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Homans and the Aberson firm, The defendant Gedalecia acted on 
behalf of the Aberson firm in this regard. Each such opinion of 
counsel rendered by Homans or the Aberson firm represented that 


the issuance of UMI common stock to which the opinion pertained, 


was exempt from registration under the Securities Act pursuant 
to either Section 3(a)(9) or 4(2). In fact, the aforementiuned 
offers, sales, and delivery after sales of UMI securities were 
not exempt under Section 3(a)(9) or 4(2), or any other section 
of the Securities Act, which fact the defendants Homans and 
Gedalecia knew, or in the exercise of reasonable care should 
have known, 

18. By reason of the foregoing, defendants UMI, Duncan, 
Transamerican, Horsey, Banner, McCartney, Homans and Gedalecia, 
have, singly and in concert, directly and indirectly, violated and 
aided and abetted violations of Sections 5(a) and 5(c) of the 
Securities Act, 15 U.S.C. 77e(a) and 77e(c). 

SECOND CAUSE OF ACTION 
SECTION 17(a) OF THE SECURITIES ACT, 15 U.S.C. 
77q(a) AND SECTION 10(b) OF THE EXCHANGE ACT, 15 
U.S.C. 78j(b) AND RULE 17 C.F.R. 240.10b-5 THERE- 


UNDER--FRAUD IN THE OFFER, PURCHASE AND SALE OF 
UMI SECURITIES, 


UY OR 0 
19, Plaintiff Commission realleges and incorporates 


by reference each and every allegation contained in paragraph 1-18 


of this Complaint, 
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20. During the period from 1968 to the date hereof, 

in the Southern District of New York and elsewhere, defendants 
UML, Duncan, Horsey and McCartney, singly and in concert, directly 
and indirectly, in connection with the offer, purchase and sale 
of the securities of UMI, by the use of the means and instruments 
of transportation or communication in interstate commerce and 
of the mails, have employed and are employing devices, schemes 
or artifices to defraud the purchasers and sellers of UMI 
securities, have engaged and are engaging in acts, practices, 
transactions and courses of business which have operated, are 
operating and will operate as a fraud and deceit upon the purchasers 
and sellers of UML securities, and have obtained and are obtaining 
money and property by making untrue statements of material facts 
and omitting to state material facts necessary in order to make 
the statements made, in the light of the circumstances under 
which they were made, not misleading, concerning, among other 
things: 

(a) the financial condition of UMI; 

(b) the present and prospective value of the 

securities of UMI; 

(c) the prospective earnings of UMI; 


(d) the proposed operations of the company; and 
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(e) the property rights of a company which 
is to be merged with MI. 

21. As part of the above activities, from 1968 to the 
date hereof, defendants UMI, Duncan, Horsey and McCartney dis- 
seminated and caused to be disseminated false and fraudulent 
information and caused to be made false and fraudulent representa- 
tions to prospective investors and others, including, but not 
limited to, the following: 

(a) that UMI would earn $1 per share when there 

was no basis in fact for such an earning projection; 
(b) a prediction that the price of UMI common stock 
would rise to $20. per share when there was no basis 
in fact for such a prediction; 

(c) that UMI had net sales of $342,000 and an 
operating profit of $188,000 for the six months 
ended March 31, 1971 when, in fact, the company 

did not have such profits and sales for the six 
month period ending March 31, 1971; 

(d) that the company had scheduled a program 

of core drilling at a time when the company was 


financially incapable of performing such an 


operation; and 
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(e) that UMI intended to merge ‘ith a company 
called DAL Petroleum Company ("DAL") which owned 
rights to a substantial block of acreage lying 
off-shore of Alaska in international waters 
beyond the 12 mile limit when, in fact, DAL did 
not own such rights. 
22. By reason of the foregoing, defendants UMI, Duncan, 
Horsey and McCartney, have, singly and in concert, directly and 
indirectly, violated and aided and abetted violations of Section 
17(a) of the Securities Act, 15 U.S.C. 77q(a), Section 10(b) of 
the Exchange Act, 15 U.S.C. 78j(b) and Rule 17 C.F.R. 240.10b-5 
thereunder, 
WHEREFORE, plaintiff Commission respectfully demands: 
A. A Preliminary Injunction and a Final Judgment of 
Permanent Injunction, enjoining defendants UMI, Duacan, Trans- 
american, Horsey, Banner, McCartney, Homans and Gedalecia, their 
officers, directors, agents, employees, attorneys, successors, 
assigns and those persons in active concert or participation with 
them, and each of them, directly or indirectly, in the absence 
of any applicable statutory exemption from: 


(1) Making use of any means or instruments of 
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transportation or communication in interstate 
commerce or of the mails to offer to sell, through 
the use or medium of any prospectus or otherwise, 
the securities of Universai Major Industries Corp., 
or any other securities, unless and until a regis- 
tration statement has been filed with the Commission 
as to such securities; 

(2) Making use of any means or instruments of 
transportation or communication in interstate 
commerce or of the mails to sell, through the use 
or medium of any prospectus or otherwise, the 
common stock of Universal Major Industries Corp., 
or any other securities, unless and until a 
registration statement is in effect with the 
Commission as to such securities; 

(3) Carrying or causing to be carried through the 
mails or in interstate commerce, by any means or 
instruments of transportation, the securities of 
Universal Major Industries Corp., or any other 


securities, for the purpose of sale or delivery 


after sale, unless and until a registration 
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statement is in effect with the Commission as 
to such securities, 
B. A Preliminary Injunction and a Final Judgment of 

Permanent Injunction, enjoining defendants UMI, Duncan, Horsey 
and McCartney, their officers, directors, agents, employees, 
attorneys, successors, assigns, and those persons in active 
concert or participation with them, and each of them, directly 
and indirectly, in connection with the offer for sale, sale, offer 
to purchase or purchase of securities of Universal Major Industries 
Corp., or any other securities, by the use of any of the means 
and instruments of transporation or communication in interstate 
commerce, or of the mails, or of any facility of any national 
securities exchange from: 

(1) Employing any device, scheme or artifice 

to defraud; 

(2) Making any untrue statement of a material 

fact or omitting to state a material fact 

necessary in order to make the statements made, 

in the light of the circumstances under which 

they were made, not misleading; or 


(3) Engaging in any act, practice or course of 
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business which operates or would operate as a 
fraud or deceit upon any person. 
C. Such other and further relief as to the Court may 
seem just and proper. 


Dated: New York, New York 
August 21, 1973 


Respectfully submitted, 


s/ William D. Moran 
WILLIAM D. MORAN 


Regional Administrator 

Attorney for Plaintiff 

SECURITIES AND EXCHANGE COMMISS ION 
26 Federal Plaza 

New York, New York, 10007 
Telephone No.: 212-264-1636 


Of Counsel 

WILLIAM NORTMAN 
FRANKLIN D. ORMSTEN 
STUART PERLMUTTER 
JEFFREY TUCKER 


ANSWER_OF DEFENDANT HOMANS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Civil 3625 
omeceococe secesesoooooososor= X CH.H.T. 

Defendant, Arthur J. Homans ("Homans"), for his 
answer to the complaint herein, by Brewer and Soeiro, his 
attorneys, allege 

1. Denies each and every allegation contained in 
Paragraph "1" of the complaint, insofar as it relates to 
Homans. 

2. Denies any knowledge or information sufficient 
to form a belief concerning the allegations of Paragraph "2" 
of the complaint, and denies that said allegations relate to 
him. 

Answering the First Cause of Action 

3. Denies each and every allegation of Paragraph "14" 
of the complaint, and, in particular, dens that he at any 
time engaged in the sale or offer, singly or in concert with 
any of the co-defendants of 6% convertible debentures, 7% 


convertible debentures or common stock of defendant, U.M.I. 
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4. Denies each and every allegation contained in 
Paragraph "15". 

5. Denies any knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph "16". 

6. Denies each and every allegation of Paragraph 
"17", except admits that he did render a limited number of 
opinions concerning the exemption from the federal registration 
requirements of certain of the transactions referred-to, 

7. Denies each and every allegation contained in 
Paragraph "18" of the complaint, 

As and for a First Defense 

8, Homans did not, at any time, render opinions 
as to the legality or propriety of the sale or offer to sell 
of any 6% convertible debentures or 77% convertible debentures 
of U.M.I., and at no time did he participate in any way in 
any such transactions, 

As and for a Second Defense 

9, Im or about October 1967, defendant, Gedalecia 
was retained by defendant, U.M,I. as its Special Counsel for 
federal securities law matters. He continued as such Special 


Counsel through approximately August 1971. 
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10. In connection with his services as Special Counsel, 
Gedalecia on March 11, 1968, rendered an opinion to defendant, 
U.M.I. concering the propriety and legality of issuing un- 
registered common stock of U.M.I. upon conversion of its out- 
standing debentures, 

11. In connection with his services as Special Counsel, 
Gedalecia later rendered another opinion to U.M.I. as to the 
propriety and legality of issuing unregistered common stock in 
payment of, and in lieu of, interest on the cutstanding debentures, 

12. Homans rendered no opinion concerning either type 
of transaction described in paragraphs 10 and 11 above, He 
merely transmitted the relevant opinion of Gedalecia to the 
corporate transfer agent and advised it that the corporation 
was relying on Gedalecia's opinion in requesting the transfer 
in question in each case, Homans believed each opinion by 
Gedalecia thus transmitted by him to be the honest and true 
expert opinion of Gedalecia and to have been reasonably and 
competently rendered, Homans was not aware of any facts or 
circumstances which caused him to doubt the reasonableness or 
validity of any such opinion by Gedalecia, He believed it 


was reasonable and proper for U.M.I. to rely upon those opinions, 
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As and for a Third Defense 

13. The opinions actually rendered by this defendant 
were not rendered in connection with a public offering or dis- 
tribution of any shares of common s*ock of U.M,I. 

14. All of the shares of common stock referred to 
in the complaint as having been issued or sold by U.M.I. or 
sold by defendants Horsey and Duncan and which were the subject 
of true opinions rendered by Homans were « ld in separate and 
distinct private sales over a period of nearly four years. 
In the case of each opinion rendered by him, Homans gave his 
honest opinion and believed it to be an accurate application 
of the law to the facts involved. 

15. Each purchaser of such common stock, in con- 
nection with such purchase, signed a so-called "investment 
letter" prior to the delivery of any stock to him in which he 
represented that he had acquired the stock for investment ; 
that he had no present intention to sell or distribute the 
same; and that he had acquired the shares in a private trans- 
action, 

16. Each certificate of common stock issued by the 


Transfer Agent in any such transaction was stamped with an 


appropriate legend restricting further transfer except under 
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applicable regulation of the Commission and notifying the 
holder that a corporate "stop order" had been placed with 
the transfer agent against further transfer except with the 
consent of U.M.I. and of its cvuunsel. 

17, None of the shares of common stock issued under 
opinions rendered by Homans was thereafter resold in broker's 
transactions withov~ Jegend so as to enter the investment 
market as so-called "free-trading" shares or to be publicly 
traded; except for one or two instances involving special cir- 
cumstances and an appropriate "holding period," or upon issuance 
of a "no-action" letter by the Commission upon application of 
the shareholder, or in compliance with aud pursuant to SEC 
Rule 144 after the effective date thereof, i.e., April 15, 1972. 

18. By reason thereof, the transactions in which 
this defendant actually rendered opinions were exempt under 
Section 4(1) or Section 4(2) of the Securities Act of 1933; 
and Homans believeu the transaction to be so exempt in the case 
of each such transaction, 

WHEREFORE, defendant, Arthur J. Homans, respectfully 
demands judgment dismissing the complaint as to said defendant 


or in his favor on the merits herein, 


ANSWER_OF NT _HOMANS 


BREWER & SOEIRO 


by:_s/ Bradley R, Brewer 


Bradley R. Brewer 

A Member of the Firm 

Attorneys for Defendant 
Arthur J. Homans 

292 Madison Avenue 

New York, N. Y. 10017 

(212) 679-8091 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME TITLE 73 Civil 3626 


PLEASE TAKE NOTICE that upon the Summons, Complaint, 
Affidavit of John R. Filmore, and all other papers and exhibits 
in support thereof, the undersigned will move this Court at 
Room 2704, United States Courthouse, Foley Square, City of 
New York, on the 19th day of September, 1973 at 2:00 o'clock in 
the afternoon of that day or as soon thereafter as counsel can 
be heard as follows: 

For an Order ot Preliminary Injunction under Rule 145 
of the Federal Rules of Civil Procedure enjoining the defendants 
Universal Major Industries Corp., James G. Duncan, Transamerican 
Petroleum Corporation, Roy M. Horsey, Banner Oil and Gas Funds, 
inc., ian McCartney, Arthur J. Homans and Edward G. Gedalecia, 
their officers, directors, agents. employees, attorneys, successors, 
assigns and those persons in active concert or participation 
with them, and each of them, from further violations of Sections 


5(a) and 5(c) of the Securities Act of 1933, as amended, 15 U.S.C. 
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77e(a) and 77e(c) and enjoining the defendants Universal Major 
Industries Corp., James G. Duncan, Roy M,. Horsey, and lan McCartney, 
their officers, directors, agents, employees, attorneys, 
successors, assigns and those persons in active concert or 
participation with them, and each of them, from further violations 
of Section 17(a) of the Securities Act of 1933, as amended, 15 
U.S.C. 77q(a) and Section 10(b) of the Securities Exchange Act 
of 1934, as amended, 15 U.S.C. 78j(b) and Rule 17 C.F.R. 240.10b-5 
thereunder and for such other and further relief as the Court 
may deem just and proper. 

PLEASE TAKE FURTHER NOTICE that pursuant to General 
Rule 9(c) (2) of this Court, you are required to serve upon the 
undersigned all opposing affidavits and answering memoranda at 
least three (3) days before the return day. 


Dated: New York, New York 
August 21, 1973 


Respectfully submitted, 


s/ William D. Moran 

WILLIAM D. MORAN 

Regional Administrator 

Attorney for Plaintiff 
SECURITIES AND EXCHANGE COMMISSION 
26 Federal Plaza 
New York, New York 10007 
Telephone No. (212) 264-1636 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME TITLE 73 Civil 


STATE OF NEW YORK ) ss.: 
COUNTY OF NEW YORK ) 


JOHN R, FILMORE, being duly Sworn, deposes and says; 

1. I am employed by the Securities and Exchange Commission 
("Commission") as a securities investigator in its New York 
Regional Office New York, New York. I submit this affidavit in 
Support of the Commission's motion for a preliminary injunction 
against defendants Universal Major Industries Corp. ("UMI"), James 
G. Duncan ("Duncan"), Transamerican Petroleum Corporation ("Trans- 
american"), Roy M. Horsey ("Horsey"), Banner Oil and Gas Funds, Inc, 
("Banner"), Ian McCartney ("McCartney") , Arthur J. Homans ("Homans") 
and Edward G. Gedalecia ("Gedalecia") , to enjoin them from further 
violations of Sections 5(a) and 5(c) of the Securities Act of 1933, 
as amended, (Securities Act") 15 U.S.C, 77e(a) and 77e(c) and 
against defendants UMI, Duncan, Horsey and McCartney, to enjoin them 
from further violations of Section 17(a) of the Securities Act, 


15 U.S.C. 77q(a) and Section 10(b) of the Securities Exchange Act 
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of 1934, as amended ("Exchange Act"), 15 U.S.C. 78j(b) and 


Rule 17 C.F.R. 240.10b-5 thereunder. 


2. Iam familiar with the facts alleged in the 


Commission's complaint and the facts set forth hereafter and have 
participated in the investigation of this matter. I make this 
affidavit on information and belief, the source of my information 
and the grounds for my belief being documents in the possession 
of the Commission which relate to this matter, documents and 
records in the possession of certain of the defendants and other 
persons, interviews with defendants and other persons and con- 
yersations with other members of the staff having familiarity 
with this matter. 
DEFENDANTS 

3. UMI is a Nevada corporation with its principal 
offices at Hidden Valley Ranch, Kingston, New York. It is en- 
gaged principally in the development and exploration of il and 
gas property interests. As of February 15, 1973 UMI had 5,184,978 
shares of common stock issued and outstanding, The company 's 
stock is traded in the over-the-counter market. 

4. Duncan is the president, a director and substantial 
shareholder in UMI. Since 167, he has actively participated in 


the sales of unregistered UMI securities. He resides at Hidden 
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Valley Ranch, Kingston, New York. 

5, Transamerican is an inactive corporation with its 
office at Hidden Valley Ranch, Kingston, New York, It is con- 
trolled by its sole shareholder, Duncan, who caused Trarsamerican 
to sell unregistered UMI securities, 

6. Horsey is the Chairman of the Board, Chief Executive 
Officer and substantial sharehold: o£ UMI. He has been in- 
strumental in effecting the distribution of unregistered UMI 
securities. He resides at 1010 Lake Street, Oak Park, Illinois, 
60301. 

7. Banner is a Maryland corporation with its offices 
at Hidden Valley Ranch, Kingston, New York. It is a wholly 
owned subsidiary of UMI. It owns 25% of three drilling ventures 
in Pennsylvania, The remaining 75% of each venture was offered 
and sold to the public pursuant to an offering under Regulation 
B of the Securities Act. 1/ 

{7 Regulation B, 17 C.F.R. 230.300, et seq., provides a method for 
obtaining an exemption from the requirements of registration re- 
lating to the offer and sale of fractional undivided interests 


in oil and gas rights if certain conditions are met and the 
rules of the Regulation are followed. 
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8. McCartney is an employee of Banner, In addition 
to his duties with Banner, McCartney has assisted in the sale 
of unregistered securities of UMI. McCartney resides at 2800 E. 
Sunrise Boulevard, Fort Lauderdale, Florida. 

9, Homans has been general counsel to UMI since 1967. 
He has assisted in the sale of unregistered securities of UMI 
by rendering legal opinions that certain transactions pertaining 
to the issuance, sale and exchange of UMI common stock were exempt 
from registration under the Securities Act, His offices are 
located at 122 East 42nd Street, New York, New York. 

10. Gedalecia was a member of the law firm of Aberson, 
Gedalecia and Chikofsky (''Aberson firm’). The firm acted as 
special counsel to UMI for the period February 1968 through August 
1971 and was retained for the purpose of preparing registration 
statements under the Securities Act and the Exchange Act. Gedalecia 
is currently engaged in his own law practice at 40 Exchange Place 
in New York City, Gedalecia has assisted in the sale of unregis- 
tered securities of UMI by causing the Aberson firm to render legal 
opinions that certain transactions pertaining to the issuance, 


sale and exchange of UMI common stock were exempt from registra- 


tion under the Securities Act, 
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A. DISTRIBUTION OF UMI UNREGISTERED SECURITIES 
I. PRIMARY DISTRIBUTION 
(a) 6% CONVERTIBLE DEBENTURES 

11. Prior to 1966, the year Duncan became assoc _ated 
with UMI, Duncan organized a series of joint ventures which were 
formed for the purpose of developing oil and gas wells located 
in Ohio, Pennsylvania and New York, 

12. Duncan and/or Transamerican acted as general manager 
of the ventures and received, as partial compensation for their 
duties, fractional interests in the oil and gas wells. The re- 
maining fractional interests in the oil and gas wells were sold 
to investors by Duncan, 

13, In the period from 1966 to 1969 Duncan and Trans- 
american engaged in a series of corporate transactions including 
the transfer of their fractional interests to UMI by which they 
received approximately 900,000 shares of UMI common stock and UMI 
6% convertible debentures with a face amount of approximately 
$900,000. In connection with the foregoing transactions, Duncan 
had gained effective control of UMI as of October 1966. 

14, Having thus gained control of UMI, Duncan sought to 
acquire, on behalf of UMI, the fractional interests in the oil 
and gas wells he had sold in the joint venture formed prior to 


1966. 
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15. Between April 1967 and December 1968, UMI issued 
approximately $3,500,000 of its 6% convertible debentures to 
approximately 425 persons in payment for their fractional interest 
in the oil and gas wells. 

16. The 425 investors resided throughout the United 
States in approximately 20 states including New York, Kentucky, 
Illinois, Iowa, California and Washington. 

17. A substantial number of these investors knew little 
about the operations of UMI, its financial condition or other 
facets of its business. 

18. The sale of the UMI 6% convertible debentures was 
accomplished chiefly through the efforts of Duncan and Horsey who 
actively solicited investors to exchange their fractional interests 
in oil and gas wells for the UMI 6% convertible debentures, 

(b) 7% CONVERTIBLE DEBENTURES 

19. UMI also sold 7% convertible debentures to approxi- 
mately 26 investors for a total consideration of approximately 
$440,000. 

20. The sale of the 7% convertible debentures were 


made between November 1966 and November 1968 to officers and 


directors of UMI and certain other persons, 


nd 
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(c) UMI COMMON STOCK 


1. Issued on Conversion of 6% and 7% Debentures 


and in Lieu of Cash as Interest Payments 
21. Having issued approximately $4,400,000 of 6% 


convertible debentures to Duncan and the 425 holders of fractional 
interests in joint ventures formed by Duncan prior to 1966 and 
having issued $440,000 of 7% convertible debentures to 26 
investors, UMI was confronted with an annual interest liability 

of approximately $300,000 which it was unable to meet, 

22. In order to alleviate the problem posed by an 
inability to make interest payments on debentures, UMI contacted 
debentureholders both orally and by mail urging them to either 
convert their debentures into common stock or accept common 
stock in lieu of cash as payment of interest on the debentures, 

23. As a result of the foregoing, from on or about 
May 16, 1968 to on or about February 19, 1971 approximately 
250 debentureholders received 1,100,000 shares of UMI common 
stock on conversion of their 6% and 7% debentures, and from on 
or about August 15, 1969 to on or about June 15, 1971 approxi- 
mately 300 debentureholders received approximately 270,000 
shares of common stock of UMI in lieu of cash as interest on 


their debentures, 


A-39 


AFFIDAVIT IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCT LON 


2. Issued in Exchange for Cash, Services and Properties 


24, In addition to the issuance of UMI common stock for 
conversion and interest on debentures as noted in paragraph 23 
above, UMI issued its common stock in exchange for cash, services 
and the acquisition of certain oil and gas properties. 

25. From on or about January 13, 1969 to on or about 
December 15, 1972, UMI issued approximately 850,000 shares of 
common stock to approximately 100 persons for a total considera- 
tion of cash, services and properties valued at nearly $1,000,000. 

26. Although most of the 100 investors who acquired the 
common stock were friends or business associates of the officers, 
directors and employees of UMI, they knew little about the opera- 
tions of UMI, its financial condition or other facets of its 
business. 

27. The offer and sale of UMI common stock was 
accomplished chiefly through the efforts of Duncan, Horsey and 
McCartney. 

3. Issued in Exchange for Banner Fractional Interests 

28, In 1970 and 1971, Banner, the wholly owned sub- 

sidiary of UMI, sold fractional interest participations in three 


offerings filed pursuant to Regulation B of the Securities Act. 


A total of 88 persons invested $300,000 for their participations 
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T_ IN SUPPOR! OF Se 


in the three offerings. 

29. The three offering sheets 2/ utilized by Banner 
in the sale of the fractional interests contained representations 
that UMI or Banner had the right to make a tender offer to the 
purchasers of Banner participations whereby shares of UMI 
common stock would be tendered in exchange for fractional 
interests outstanding, The offering sheets further stated 
that within 13 months from the date of the offerings, UMI would 
take "such steps in compliance with the regulations of the 
Securities and Exchange Commission as may be necessary to make 
a valid tender offer... which shares of common stock to be 
issued shall be duly registered with the Securities and Ex- 
change Commission without costs to the participants," 

30. The Banner participations were sold primarily 
by McCartney to the 88 individuals, Pursuant to the terms of 
the offering, approximately 48 investors have exchanged their 
interests in Banner for approximately 470,000 shares of UMI 
common stock, 

I] Offering sheets are the documents which companies issuing | 
securities pursuant to Regulation B are required to furnish 


investors. Their purpose is to provide investors with the 
requisite information to make an informed investment decision, 
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AFFIDAVIT IN SUPPOR: OF eee 


31. However, no filing has ever ben made with the Com- 
mission pursuant to the tender offer or registration provisions 
of the federal securities laws and the 470,000 shares of UMI 
common stock issued in exchange for the fractional interests in 
Banner have never been registered with the Commission, 

32. Many of the investors who exchanged their 
interests in Banner for shares of UMI common stock knew little 
about the operations of UMI, its financial condition or other 
facets of its business. 

33. Thus, from approximately November 1966 to 
December 15, 1972 the defendants in this action engaged in an 
unregistered distribution of approximately $3,500,000 of UML's 
6% convertible debentures to approximately 425 persons, $440 ,000 
of UMI's 7% convertible debentures to approximately 26 persons 
and 2,700,000 shares of UMI common stock to approximately 600 
persons, 


II. SECONDARY DISTRIBUTION--RSSALES OF COMMON STOCK BY 
DUNCAN, TRANSAMERICAN AND HORSEY 


ee TEE 
34. During the past six years, Duncan, Transamerican 
and Horsey have made numerous resales of their UMI common stock. 


The proceeds of these resales have inured to the benefit of Duncan 


and Horsey. 
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35. From on or about October 15, 1967 to on or about 
February 15, 1973 Duncan sold approximately 345,000 shares of 
UMI common stock to approximately 60 investors. During this 
same time period, Transamerican sold approximately 475,000 
shares of UMI common stock to 36 investors. The proceeds from 
these sales amounted to approximately $500,000. 

36. From on or about September 15, 1967 to on or 
about February 15, 1973 Horsey sold approximately 190,000 shares 
of UMI common stock to approximately 74 investors for a total 
consideration of approximately $100,000. 

37. Many of the investozs who purchased their shares 
of UMI common stock from Duncan, Transamerican and Horsey, knew 
very little about the operations of UMI, its financial condition 
or other facets of its business, 

B. OPINIONS OF COUNSEL 

38. As discussed previously at paragraphs 21 through 
33 above, UMI issued its common stock to investors for various 
consideration including cash, services, property, in exchange 
for debentures, in exchange for interest on debentures and in 


exchange for Banner participations, All the common stock of UMI 


+ 


was issued in conjunction with opinions of counsel 4s to the 


legality of the transactions, These opinions, validating the 
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A A 


issuance of (M7 common stock, were rendered by either Homans 
or Gedalecia or by Homans and Gedalecia together. 


I, LEGAL OPINIONS VALIDATING ISSUANCE OF UMI COMMON STOCK 
ON CONVERSAION OF 6% AND 7% DEBENTURES . 


ie ah a ln i ce 


39, As previously discussed, at paragraph 23 above, 


between May 16, 1968 and February 19, 1971, UMI issued 1,100,000 | 
shares of its common stock to approximately 250 UMI debenture- 
holders on conversion of their 6% and 7% debentures, These 


1,100,000 shares of UMI common stock were issued in reliance on 


approximately 82 separate legal opinions rendered by Homans 


during the period of May 1968 to May 1970. 

40, Each and every one of the approximately 82 opinions 
rendered by Homans was based on a previous legal opinion 
rendered by Gedalecia in a letter of March 11, 1968. A copy of 
Gedalecia's opinion letter of March 11, 1968 is attached herewith 
as Exhibit A. 

41. Gedalecia's opinion, which it is to be emphasized 
formed the basus of all 82 opinions issued by Homans, frankly 
concedes that the issuance of the UMI debentures--previous ly 
discussed at paragraphs 11 through 20 above--had originally been 
issued in violation of the federal securities law. Despite this 


frank concession of illegality concerning the issuance of the 


debentures, the Gedalecia opinion letter goes on to say--though 
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without offering justification in law or fact--that the conversion 
into common stock of the illegally issued debentures would not 
constitute a further illegal act. 

42, This obviously inadequate opinion letter (obviously 
inadequate since it rested on a basis of conceded illegality) of 
March 11, 1968 is further demonstrated when some 20 months later, 
on November 3, 1969, Gedalecia himself, gave a new and different 
explanation to justify the issuance of the debentures, 

43. The new explanation appeared as a response to a 
question iit a report that UMI was required to file, and cid file 
on November 3, 1969, with the Commission, The report--known as 
Form 10 and which contains basic financial information concerning 
an issuer--was prepared by Gedalecia in his capacity as company 
counsel, 

44, In the report, Gedalecia apparently abandoned 
the view expressed in the March 11, 1968 opinion le. cited in 
paragraph 40 above, that the UMI debentures had been issued 
illegally. Instead, the Form 10 report now asserted that the 
debentures had been validly and properly issued by virtue of an 
exemption from the registration provisions of the federal securities 


laws. 
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45, The specific exemption claimed is that found in 
Section 4(2) of the Securities Act which provides that securities 
may be issued without registration if the issuance does not 
involve a public offering. Like the legal opinion of March 
1968, which it was designed to replace, this new justification 
was also invalid. 

46. This new explanation was invalid because, among 
other things, the UMI 6% and 7% convertible debentures were 
issued to approximately 450 persons--most of whom had little 
knowledge about the operations of UMI, its financial condition 
or other facets of its business, or access to the kind of 
information that the Securities Act would have required to be 
made availabie in the form of a registration statement. 

47. In sum, Homans validated the issuance of UMI 
common stock in absolute reliance on a Gedalecia opinion which 
was plainly inadequate in that; 

(a) it first conceded that the debentures in 
exchange for which the stock was being issued had been illegally 
issued; and then 

(b) the concession of illegality was abandoned in 


reliance on an improper claim of exemption which Gedalecia and 


Homans knew or should have known was improper. 
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II. LEGAL OPINIONS VALIDATING ISSUANCE OF UMI COMMON STOCK 
IN LIEU OF CASH _AS INTEREST PAYMENTS ON DEBENTURES 


48. As previously described at paragraph 21 above, 
upon issuance of its 6% and 7% debentures, UMI was confronted 
with an annual interest liability of approximately $300,000. 

To meet this liability, UMI issued approximately 270,000 shares 
of its common stock to approximately 300 debentureholders in 
lieu of cash as interest payments on the debentures from on 

or about August 15, 1969 to’on or about June 15, 1971. The 
common stock given in lieu of cash was issued in reliance on 36 
separate legal opinions given by Homans between June 1969 and 
February 3, 1971. 

49, Each and every one of the 36 separate opinions 
rendered by Homans was based on an opinion or opinions previously 
given by Gedalecia's law firm without any independent study or 
research concerning the fundamental facts involved. 

50. Between June 1969 and February 3, 1971, Gedalecia's 
law firm rendered seven separate opinions regarding the legality 
of the issuance of UMI common stock in lieu of cash as interest 
payments on the outstanding 6% and 7% debentures. 

51. In each of the 36 opinions issued by Homans, a copy 


of one of the seven Gedalecia opinions were attached. Of the 
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seven opinions, three, which were dated Jume 25, 1969, August 
20, 1969 and February 3, 1971, were signed by Gedalecia. The 
other four opinions, which were dated July 14, 1969, August 24 
1969, September 12, 1969 and October 15, 1969, were signed by 
another member of Gedalecia's firm at the request of Gedalecia. 
52. Six of the seven opinions rendered by Gedalecia's 
law firm relied on Section 3(a)(9) of the Securities Act as the 
exemption from registration applicable to the issuance of UMI 
common stock i lieu of cash as interest payments on debentures. 


The last opinion dated February 3, 1971, relied on Section 4(2) 


of the Securities Act as the exemption from registration, 
53. Neither exemption was properly claimed. Section 
3(a)(9) is not available as an exemption from registration in | 
the instant case, since the issuance of UMI common stock in lieu 
of cash as interest payments on debentures did not involve a 
security exchanged by the issuer with its existing security holders; 
nor is Section 4(2) available as an exemption as previously dis- 
cussed at paragraph 46 above. 


III. LEGAL OPINIONS VALIDATING ISSUANCE AND SALES OF UMI 
COMMON STOCK BY UMI, DUNCAN, TRANSAMERICAN AND _HORSEY 


54. All the common stock (other than that issued on 


conversion or in lieu of cash as interest on debentures) that 


was issued by UMI in exchange for cash, services and property 
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and all the UMI common stock that were sold by Duncan, Trans- 
american and Horsey, were authorized through various legal 
opinions rendered by Homans, 

55. In this connection, Homans rendered 46 separate 
opinions between January 1969 and December 1972 for the issuance 
by UML of approximately 850,000 shares of common stock to approxi- 
mately 100 investors, Further, he rendered 42 separate opinions 
regarding the legality of all the sales by Duncan, Transamerican 
and Horsey discussed at paragraphs 35 and 36 above. All such 
opinions alleged the transactions were exempt from registration 
by virtue of the Section 4(2) private offering exemption, 

56. Homans never made any independent examination 
of the individual investors to determine whether they possessed 
the necessary sophistication and knowledge of the business of 
UMI to participate in a valid private offering as required 
before any claim can be made that such exemption may be available. 
Had such an independent examination been made it would have 
revealed that the Section 4(2) exemption was inapplicable to 
these sales of UMI common stock since the individuals purchasing 
the stock generally knew little about the operations of UMI, its 


financial condition or other facets of its business, 
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IV. LEGAL OPINIONS VALIDATING ISSUANCE OF UMI COMMON STOCK 
IN EXCHANGE FOR BANNER FRACTIONAL INTERESTS 


57. From on or about April 4, 1972 to on or about 
May 9, 1972 Gedalecia issued 12 separate opinions for the 
issuance of approximately 470,000 shares of UMI common stock 
to 48 persons, The shares of UMI, issued pursuant to the 12 
opinions, constituted conversions of Banner participations for 
the common stock of UMI. 

58. The 12 opinions rendered by Gedalecia on the 
conversion of Banner participations, previously discussed at 
paragraphs 28 through 32 above, alleged that the transactions 
to which they pertained were exempt from registration by virtue 
of Section 4(2) of the Securities Act. 

59. Gedalecia never made any independent examination 
of the 48 investors to determine whether they possessed the 
necessary sophistication and knowledge of the business of UMI 
to participate in a valid private placement. In essence, he 
acted in a similar manner as Homans by rendering legal opinions 
without making any review of the circumstances surrounding the 
transactions, Had such an independent examination been made 
it would have revealed that the Section 4(2) exemption was 
inapplicable to the issuance of UMI common stock in exchange for 


Banner fractional interests since the individuals who exchanged 


their interests in Banner for shares of UMI common stock knew 
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little about the operations of UMI, its financial condition or 
other facets of its business, 

60. Furthermore, had Gedalecia made even a cursory 
investigation of the circumstances surrounding the issuance of 
UMI common stock in exchange for Banner fractional interests, 
it is reasonably certain that he would have learned of the 
Banner offering and the tender provisions discussed at paragraph 
29 above, Instead, he authorized an exchange of the Banner 
participations for unregistered UMI common stock despite UMI's 
previous described commitment to register any common stock 
tendered in exchange for Banner participations, 


C. FRAUD IN CONNECTION WITH THE PURCHASE OR SALE OF UMI 
SECURITIES 


61. In connection with the offer and sale of UMI 
common stock, the defendants UMI, Duncan, Horsey and McCartney 
made numerous false and misleading statements to investors 
concerning the stock price, earnings and operations of UMI. 


I, MISLEADING STATEMENTS REGARDING THE PRICE OF UMI COMMON 
STOCK AND PER SHARE EARNINGS 


62, Representations were made to investors by Duncan, 
Horsey and McCartney that the price of UMI common stock would 
rise, In some instances the prediction was for a rise to $10 


per share and in other instances to a rise of $20 per share, It 
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should be noted that the price of UMI common stock has never 
traded above $6 per share. 
63. The representations regarding the future price 


rise of UMI common stock were made continually between 1968-1972. 


64. In addition to predictions of a price rise in 
UMI common stock, Duncan, Horsey and McCartney also told potential 
investors that UMI projected earnings of $1 per share. It should 
be noted that UMI has consistently operated at a loss and has 
at no time shown any e-~nings per share. 

65. The representations regarding the projected 
earnings were continually made to potential investors by Duncan, 
Horsey and McCartney from 1969-1972. 


II, MISLEADING NEWS RELEASES REGARDING THE EARNINGS AND 
OPERATIONS OF UMI 


66. On May 17, 1971 UMI sent a news letter to its 
shareholders and certain broker-dealers, reporting net sales 
of $342,000 and an operating profit of $188,000 for the six 
months ended March 31, 1971. However, the UMI Annual Report 
for the year ended September 31, 1971 (which, of course, included 
the six month period ended March 31, 1971) reflected net sales 


of $287,247 and a loss of $195,131. 


67. The inconsistency between the income statement 


" 
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of March 31, 1971 and September 31, 1971, arose because, at 
the request of the independent auditors of UMI, the sales of 
Banner Oil participations had been omitted in the calculation 
of net sales for the year ended September 31, 1971. 

68. UMI failed to issue a clarifying release ex- 
planing the inconsistency in the income statement of March 31, 
1971 and Sepzember 31, 1971 when, in fact, UMI knew that sales 
of Banner Oil participations had been included in the six month 
unaudited figures of March 31, 1971, but at the request of the 
independent auditors of UMI, the sales of Banner Oil parti- 
cipations had been omitted in the calculation of net sales for 
the year ended September 31, 1971. 

69. On April 30, 1972, UMI sent a news release to 
its shareholders and certain broker-dealers, announcing the 
favorable results of a core drilling program in Austria of 
certain leaseholds owned by UMI and disclosing plans for further 
core drilling in the summer of 1972. A copy of this news release 
is attached to this affidavit as Exhibit B. 

70. The information contained in the release of April 
30 1972 was misleading in that it omitted to state that UMI 


was financially incapable of carrying out its core drilling plans. 
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III. MISLEADING STATEMENTS REGARDING PROPERTY RIGHTS 

Jl. Ima news release dated December 11, 1972, UMI 
announced that on October 21, 1972 the stockholders of DAL 
Petroleum Company ("DAL") approved a resolution to merge DAL 
and UMI. A copy of the news release is attached to this 
affidavit as Exhibit C. 

72. According to the release, DAL claims ownership 
of the oil and gas rights to a substantial block of acreage lying 
off-shore of Alaska in international waters beyond the "12 mile 
limit", These oil and gas claims supposedly extend to the 
North Pole and include over one billion acres of underwater 
property. The release describes the recordation of these claims 
with the Department of the Interior, various United States 
District Courts, the Court of International Justice at the Hague 
and several countries with coastlines along the Artic Ocean, The 
validity of these claims, the release continues, is based on 
the opinion of expert counsel and DAL believes the claims are 
valid, but title remains untested, 

73, The information contained in the release of 
December 11, 1972 was misleading in that it omitted to state 


that in a letter dated June 22, 1971 (attached to this affidavit 


as Exhibit D), the soiicitor of the Department of Interior, 
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Mitchell Melich, wrote to A. A. Hopkins, president of DAL, 
sharply disputing DAL's contention of ownership of certain 
offshore oil and gas claims and advising DAL that their 
statements concerning claims being "recorded" with the Bureau 
of Land Management of the United States Department of the 
Interior were both inaccurate and misleading as neither the 
Bureau of Land Management nor any other office of Bureau of 
the Department of the Interior is authorized by law or regula- 
tion to "record claims" of this svct. 

74. The management of UMI was aware of the June 
22, 1971 letter by the Department of Interior, yet it never- 
theless issued the news release dated December 11, 1972. 

SUMMARY -- NEED FOR «xiLIEF 

75. From on or about September 15, 1967 to the 
present time defendants are known to have distributed approxi- 
mately four million unregistered shares of common stock of UMI 
and from on or about November 1966 to December 1968, defendants 
are known to have distributed unregistered UMI 6% and 7% 
convertible debentures with a face amount of approximately 
four million dollars, in exchange for valuable consideration. 

76. In promoting the distribution of unregistered 


UMI securities, defendants disseminated false and misleading 
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information concerning UMI to the investing public. 

77. Defendants UMI, Duncan and Horsey still retain 
control of the corporate mechanism whereby new shares are issued 
and are also believed to retain a substantial number of shares 
already issued and outstanding. 

78. In all of the above activities with respect to 
the distributi.1 and sales of the unregistered securities of 
UML and the dissemination and communication of false and mis- 
leading information concerning UMI, the defendants made use of 


the mails of the means and instrumentalities of transportation 


and communication in interstate commerce. Among other things, 
defendants ut’lized the United States mails yo transport UMI 
stock certifice*-s and checks after sale. | 
79, No previous application for the relief sought | 
herein has been made to this or any other Ccurt. 
80. Wherefore, it is respectfully requested that 
this Court issue an order preliminarily enjoing the defendants 
from further violations of the registration and anti-fraud 
provisions of the federal securities laws. 


s / John R, Filmore 


Sworn to before me this 
17th day of August, 1973 


Barry J. Mandel 
Notary Public 


State of New York No. 41-7689940 
Qualified in Queens County-Certificate filed in Queens County 
Commission Expires March 30, 1974 
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Law Offices of 
Aberson, Chikofsky & Gedalecia 


William B. Aberson 342 Madison Avenue 
Murray J. Chikofsky New York, N. Y. 10017 
Edward J. Gedalecia (Area Code 212) 

986 8065 


March 11, 1968 


Universal Major Industries Corp. 
342 Madison Avenue 
New York, N. Y. 10017 


Gent lemen: 


This refers to your question respecting the conversion into stock 
of outstanding debentures of Universal in accordance with the 
provisions contained therein, 


In view of the fact that the debentures and the underlying stock 
into which they are convertible were in our opinion, sold in 
transactions violative of Section 5 of the Securities Act of 
1933, as amended (as well as the Trust Indenture Act) the 
conversions at this time, as proposed, would not constitute 
additional violations of the Act, 


Very truly yours, 
ABERSON, CHIKOFSKY & GEDALECIA 


s/ Edward J, Gedalecia 
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FOR; UNIVERSAL MAJOR INDUSTRIES CORP, 


APPROVED BY: James G, Duncan, President 


SUBJECT: Arztal Iron Ore Beds Near 


Matrei, Tyrol, Austria 
NE. WS 


CONTACT: Jim Duncan 914-331-9433 
212-690-2000 


RELEASE; IMMEDIATE _ April 30, 1972 


UNIVERSAL MAJOR INDUSTRIES CORP, 
REPORTS ON IRON ORE BEDS IN AUSTRIA 


During the summer and fall of 1971, Universal Major Industries 
Corp. under the supervision of Dr. Oskar Schmidegg, formerly Chief 
Geologist of the Austrian Bureau of Mines, and Mining Engineer 
Julius Burger of Munich, Germany, carried out a core drilling pro- 
gram along a 3300' East-West front on the Company's properties 
in the Arztal near Matrei, Tyrol, Austria. Results of this have 
not been tabulated and are now presented for your information, 


Quoting directly from Dr. Schmidegg's report; 


"The iron ore beds in the Arztal extends from Elibogen, East 
into Moelstal (a distance of about ten miles) and occurs in con- 
junction with layers of limestone which are embedded in quartz 
phyllite, By a process of metasomatosis, the limestone layers 
have been replaced with the mineralization present throughout te 
entire limestone area. The ores present are ankerite, siderite. 
hemitite, and iron pyrite, Assessments to date judge the deposit 
favorably." 


Summary of results; 


"The mineralized limestone layers were found everywhere with 
the exception of core hole No. 1 along 2 distance of 3300 feet in 
an East-West direction, Its thickness in the core holes correlates 
well with the thickness of the outcrops," 


"The ore mineralization consists mainly of "ankerite" a large 
part of which is changed into oxidized iron ore (manganese dioxide), 
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Regionally iron ore mineralization is encountered in two areas; one 
in the West near Veiten, and in the East centered on core hole No, 3 
with mineralization approximately 17 ft. thick," 


Originally we reported from engineering appraisals (assays and 
core drilling) regarding 40% to 60% grade manganese bearing hemitite 
siderite ore with estimated reserves visable from surface indications 
and core drillings from 400,000,000 tons to 600,000,000 tons, 


Even though a limited amount of core drilling has been 
accomplished, the correlation of core data with visible outcrops 
along this 3300' East-West front CONFIRMS the thickness (17') 
of the deposit and its continuous length, 


These encouraging results has led to our scheduling a program 
of core drilling this summer to block out additional tonnages. 


Based on engineering data supplied to management even in this 
early stage leads us to believe that the Company has substantiated 
an asset sufficiently at this time to project an increase in the 
book value per share of Universal Major Industries Corp., which 
potentially has great talue, 


This size of the increase in book value per share will depend 
of course in the success of the Company in blocking out the additional 
tonnages and our negotiations for development by European interests 
for marketing the ore, 


As reported previously, it will be necessary to install a 
pellitizing plant capable of up to one million tons annually. There 
is a greater market demand and consequently a higher price paid for 
iron peliets because of increased furnace efficiericy, It also pro- 
vides for the recovery of other precious metals such as copper which 
appears in streaks throughout the trend, These pellets would be 
sold in common merket countries for use in incal steel mills and 
electric furnaces, 


Universal will continue in its obligation to carry out feas- 
ibility studies of the total project that will establish mining 
methods, metallurgical qua?ity and provide data for the total design 
of mines and surface facilities. 


Universal trades "over the counter' (OTC), and maintains offices 
at C. P. O. Box 608, Kingston, New York, 
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EXHIBIT C1 Oe eee 


FOR: UNIVERSAL INDUSTRIES CORP, 
APPROVED BY: James G, Duncan President 


Prt 0A See ee Se 


SUBJECT; Merger of Dal Petroleum into Universal 


N=. WSs 
CONTACT: James Duncan 914-331-9433 
Roy Horsey __ 312-384-0120 
RELEASE: IMMEDIATE December 11, 1972 


_ LL ee eee 


DAL PETROLEUM AGREES TU MERGE WITH 
UNIVERSAL MAJOR INDUSTRIES CORP, OF NEW YORK 


At a special meeting of shareholders of Dal Petroleum Co, on 
October 23, 1972, a resolution was approved to merge all of the shares 
of DAL outstanding into Universal Major Industries Corp., on the basis 
of 2.5 shares of DAL for 1 share of Universal. 


According to Dal Petroleum, DAL has numerous deep zone gas 
well properties in the Sacramento Valley area of California, where there 
are numerous offset adjoining locations which could be drilled that 
would substantially increase the earnings of the Company. These areas 
are the Llano Seco Gas Field in Butte County; the Fraser Lease in 
Ventura County, interest i: a 16,000 acre lease in Larson County; 
interest in the Dunnigan Hills Gas Field, Yolo County, and overrides 
on the Tisdale Gas Field and Grimes Gas Field, Sutter County, near 
Sacramento, 


DAL further reports that it has recently acquired the Dusky Diamond 
coal mining properties in Wyoming. A geological report issued by 
W. W. Stewart, Exploration Geologist and E. K, Schieck, both of Cooper, 
Wyoming, shows there are approximately 12 million tons of high-grade 
subbituminous 'B' and 'A' rank coal in the Dusky Diamond mines area, 


DAL also has the rights to a substantial block of acreage covering 
oil and gas mineral claims lying offshore Prudhoe Bay Oil Field, Alaska, 
beyond the 12 mile limit in international waters, These claims also 
extend offshore the Aleutian Islands, Bering Straits, Canada, Greenland 
and extending to the North Pole with acreage totaling over one billion 
acres, These claims are based upon the placing of marker bouys to 
identify the area of the claim and were recorded with the Bureau of Land 
Management of the United States Department of the Interior, various 
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clerks of the United States District Courts, the Court of International 
Justice at the Hague, and some of the countries with coastlines along 
the Arctic Ocean. The validity of the claims is also based on an 
opinion of expert counsel retained for this purpose. DAL maintains, 
based on such opinion, that these claims are valid, but title remains 
untested, 


These claims also cover an area at the mouth of the 
Xuskokwim River where an untested geologic structure lies onshore 
in a favorable geologic setting and which coastal areas are sub- 
stantially open water year around, A successful development here 
could result in oil being shipped prior to complet:ion of the Alaska 
Pipeline. 


The Directors of Universal Major Industries Corp. have 
approved in principle such a merger, and passed a Corporate Resolution 
recommending such a merger, to be presented to a special meeting 
of shareholders, to be held subject to clearance of the proxy 
material by the SEC. 


Universal Major Industries Corp., is an independent oil 
and gas producer in the Appalachians where the price for natural 
gas has skyrocketed at the well head from 25¢/MCF to 50¢/MCF. 
Universal has embarked on a core drilling program on a substantial 
iron ore property in Austria with additional core drilling scheduled 
to block out additional tonnage. 


It is expected that following this merger substantial 
lines of credit may become available for development of the natural 
gas fields in the Appalachian areas and in California where ready 
markets and top prices for gas is now being paid and the Company 
holds some 200 proven offset drilling locations. 


It should also be noted that any favorable development 
whatsoever on the Alaska Pipeline construction should have a positive 
effect on the future development of such merged companies, since 
acreage claims end holdings offshore at Prudhoe Bay, Alaska are 
substantial. 


UNIVERSAL MAJOR INDUSTRIES CORP. trades "over the 
counter" (OTC) and maintains offices in New York City and Box 668, 
Kingston, New York, 12401. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 
WASHINGTON, D.C. 20210 


In Reply Refer To: 


June 22, 1971 


Mr. A.A. Hopkins, President 

Dal Petroleum Company 

9437 Santa Monica Boulevard 
Beverly Hills, California, 90210 


Dear Mr. Hopkins; 


We have received a copy of your press release of May 
18, 1971, announcing acquisition by Dal Petroleum Company of a 
34,000,000 acre oil and gas claim from prior claimants Jack L. 
Vance and Carland A, Smith, Dallas, Texas, and described as 
covering areas of international waters off the northern Coast of 
Alaska. A second claim area is described as beginning off the 
northern Alaskan Coast, extending across the North Pole to offshore 
Greenland, then west offshore northern Canada to northern Alaska, 
including the Bering Sea and Aleutian Island chain areas, 


The press release further states that the claims are 
based upon the placing of marker buoys to identify the area of 
the claim and "were recorded" with the Bureau of Land Management 
of the United States Department of the Interior and certain 
courts and countries, You are also quoted as stating that the 
company hopes to have a $6,000,000 driliing fund available by 
this June, and that once the funding terms have been consumated, 
"development is scheduled to commence shortly thereafter". The 
proposed drilling location is said to be located "approximately 
12 miles from the Prudhoe Bay Oil Field" and that "to the knowledge 
of the Company, will be the first oil exploration in the international 
waters of the Arctic Ocean, 


To the extent that any of the "claims" referred to in 
your press release purport to cover any areas of the Outer Continental 
Shelf of the United States, this is to advise you that the Federal 
Government has exclusive jurisdiction, control and power of 
disposition over the natural resources of such areas, including the 
oil, gas and other mineral deposits. Presidential Proclamation No. 
2837 of September 28, 1945 (59 Stat.885); Outer Continental Shelf 
Lands Act, of 1953, 43 U.S.C. Sec. 1331-1343; United States v. 

Received 
Regional Solicitor, Anchorage Regional Solicitor 
Department of Interior 


June 2, 1971 
Anchorage, Alaska 
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Louis M, Ray,et al., C.A. 5, 1970, 433 F.2d 16; Geneva Convention 
on the Continental Shelf (1958), 15 U.S.T. 473; United States v. 
California, 332 U.S. 19 (1947); United States v. Louisiana, 339 
U.S. 699 (1950); North Sea Continental Shelf Cases, 1969 I.C.J. 
Reports, 3. Consequently, any attempt by your company, or others, 
to conduct drilling or other mineral development operations on 
areas of the Outer Continental Shelf of the United States offshore 
Alaska or elsewhere along its coasts, without having first obtained 
lease authorization from the Secretary of the Interior, as required 
under the OCS Act, would be patently illegal. In such event, 

the Federal Government would, as it has in. the past, institute such 
injunctive or other actions in the courts as would be necessary 
and appropriate in the circumstances, United States v. Louis M, 
Ray, et al.. supra; United States v. Oceanographic Mining Systems, 
Inc,, Civil No.70-1680, U.S.D.C., S.D. Fla (1970). See also Santa Monica 
Bank, et al. v. United States, et al., Civil No. 69-1905-RM, U.S.D.C., 
C.D. Cal. (1971); Ratner v, Union Oil Company, et al. (United States, 
amicus curaie), Civil No. 65 -15398, U.S.D.C., C.D. Cal. 1969, No. 
25429, C.A. 9; Securities ana Exchange Commission v. Ford L, MacKlvain 
and Robert E, MacElvain, individually and d/b/a Deep Rock Drillin 
Company, U.S.D.C. Ala. (1968), 299 F. Supp. 1352, affd. C.A. 5 

(1969), 417 F. 2d 1134. 


We also wish to advise you that, in our opinion, the 
statement of your press release that these claims were "recorded" 
with the Bureau of Land Management of the United States Department 
of the Interior is both inaccurate and misleading. Mr. Jack L. Vance 
mailed some so-called claim documents to the Colorado Land Office 
and these were later forwarded to the Alaska State Office, Bureau of 
Land Management. However, the mailing of these documents to the 
Bureau's offices in no way constituted a recordation, Neither the 
Bureau of Land Management nor any other office or Bureau of the 
Department of the Interior is authorized by law or regulation to 
"record" claims of this sort, 


Sincerely yours, 


/s/ Mitchell Melich 


Solicitor 


OFFER OF PROOF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME TITLE 73 CIV. 3626 
C.H.T. 


Defendant Arthur J. Homans, by his attorney, Bradley 
R. Brewer, respectfully submits to the court the following offer 
of written proof, We submit that, if Mr. Homans were to give 
oral testimony on the following subjects, he would testify as 
set forth below. If consent is given by counsel for the plain- 
tiff to the offer by Mr. Homans of proof in this form, such 
consent should be understood as involving no admission by the 
SEC of the truth of any facts herein stated and no waiver of 
any right by the SEC to controvert any such facts, whether 
by presentation of evidence or by written or oral argument, 

(1) Schedule of Transfers, Issues and Related 
Information, The schedule of transfers and issuances of shares 
of stock of Universal Major Industries Corp. ("UML") ("Transfer 
Schedule") herewith offered in evidence was prepared by Mr. 
Homans from the records of his office of the transactions de- 
scribed therein. That schedule presents a true and accurate 


statement of the facts and circumstances set forth therein 


based upon the personal knowledge of Mr. Homans and the contents 
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of records kept and maintained by him as an attorney for UMI. 

(2) Schedule of Significant Events, Transactions or 
Meetings. The chronological schedule of significant events, 
transactions and meetings ("Event Schedule") herewith offered 
in evidence was similarly prepared by Mr. Homans from his 

ersonal recollections and office records and presents a true 

and accurate statement of the facts therein set forth as thus 
known or recalled by Mr. Homans or reflected in office records 
maintained by him as an attorney for UMI. 

(3) Opinion letter from Arthur Homans to UMI dated 
5/26/67 re proposed sale by private placement of $3 million 
face amount of 6% convertible debentures, The opinion letter 
dated 5/26/67 herewith offered in evidence was given by Mr. 
Homans to Nils E.C. Sundling, President of UMI, on or about the 
date thereof, 

(4) Memorandum from James G. Duncan to all members 
of the UMI board of directors issued on or about 11/17/67. 
The memorandum to members of the UMI board of directors from 
James G. Duncan (then UMI's largest individual stockholder) here- 
with offered in evidence was sent by Duncan to those members 
on or about 11/17/67, and a copy thereof was sent by him to Mr. 


Homans, 
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(5) Tabulation of transfers and issuances (collectively 
"transfors'') based upon AH Transfer Schedule. The following 
facts are shown in the Transfer Schedule: 
(a) Total transfers between 3/22/67 
and 10/25/67 (when Edward Gedalecia ("EG") 
WAG NOTHIN. ddscdercessresnds cesveceeseccee 33 
(b) Tota’ transfers between 3/22/67 ! 


and 5/16/68 (when James Duncan ("JGD") 


became President) ....ceccecesceeessecsecreces 47 
(c) Total transfers between 3/22/67 
and 12/31/67 cccccccccecesesssscenesees eoeeee 37 


(d) Total transfers during calendar 
ee re Tee eT ee TT ee 
(e) Total transfers during calendar 
1969. cccccccccccccscccccccesesccsccseeeees 48 
(f) Total transfers during calendar 
i! SEPT Pe eTe TCT ET Te Tree Tite 69 
(g) Total transfers during calendar 
BTlinc daccdwersasesrecseeegeversneoneeees 49 
(h) Total transfers during calendar 
L972 cceveccesesssccecdenseceenegececcoces LZ 


(6) All transfers made prior to retention of EG on 


10/26/67 and the election of JGD as President on 5/16/68 were 


to bona fide "insiders", i,e., to officers and directors of 
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UMI. members of their families and close personal friends --- 


UML, members of their (a0). ><> 
most of whom were members of the "'Horsey Group" of investors. 
Prior to Duncan's election as President of UMI on 5/16/68, 
all transfers were unquestionably proper "private placements" 
to corporate officers, directors and their close privies. 
As of that date --- by which time Homans had long since cease 
to be asked for, to give, or to be paid for any advice with 
respect to the federal securities laws and the corporate offices 
and records of UMI had been physically transferred to Gedalecia's 
offices, where Gedalecia and Duncan conferred on a daily basis 
without consulting Homans --- UMI had made no transfers which 
created any significant problem with respect to the so-called 
"private placement" exemption from the federal registration 
requirements. 

(7) During the period between 3/22/67 (when Ashbach 
sold his interest in UMI to the "Horsey Grown") and 5/16/68 
(when Duncan replaced Horsey as President of UMI) and, par- 
ticularly, prior to 10/26/67 (when Gedalecia was retained « 
sole securities law counsel for UMI and its offices and 
corporate records were moved to Gedalecia's office), (a) Horsey 
was in charge of UMI's corporate affairs and securities trans- 


actions; (b) Horsey consulted with Homans on federal securities 
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laws matters and basically followed Homans' advice; (c) there 
was established between Horsey and Homans a working "under- 
standing" and practice or course of conduct with respect to the 
proper limitations to be placed upon the issuance and transfer 
of UMI shares on an occasional, "private placement" basis to 
a limited number of persons closely and intimately related to 
members of management; (d) pursuant to that understanding and 
practice, as it developed over a period of time, a limited 
number of transfers were made the details of which were known 
to Homans and in most of which the "investment decision" was 
made, as a practical matter, by Horsey himself in whom the 
members of the "Horsey Group" of investors placed implicit, 
complete and unrestricted faith; (e) all transfers Listed on 
the AH Transfer Schedule as having been made prior to Duncan's 
election as President (on 5/16/68) were made pursuant to and 
consistent with the working understanding between Horsey and 
Homans with respect to "private" transfers; and (f) the nature 
of that working understanding between Horsey and Homans is 
reflected in Homans' opinion to UMI dated 5/26/67, which was 
during Sundling's brief tenure as President, 

(8) After UMI retained Gedalecia as its exclusive 


securities law counsel on 10/26/67, Homans' consultations with 


Horsey on securities law matters ceased for all practical 
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purposes, but it was Homans' understanding and belief that 
transfers forwarded to him by UMI management after that date 
(with executed "investment letters" and representations by 
management that the transaction was "private'') were based upon 
the understanding practice and Limitations which had previously 
been established between Homans and UMI management, It was 
on the basis of that understanding and t2lief on the part of 
Homans, reinforced by past experience and by the retention of 
experienced securities law counsel with impressive credentials 
as a former SEC staff attorney specializing in the securities 
of companies in the oil and gas business, that he continued to 
issue, as a "courtesy" to UMI and completely without compensation, 
the "private-placement" exemption opiniors listed on the Transfer 
Schedule as having been issued after the retention of Gedalecia, 
(9) On 10/26/67, Gedalecia was retained as exclusive 
securities law counsel for UMI. At that time and thereafter, 
Homans reasonably believed that the advice given by him in his 
Jatter of 5/26/67 and similar advice given informally by Homans 
to UMI management was being followed by it and being reinforced 
by subsequent advice given by Gedalecia to management to which 
Homans was not privy and of which he was not kept apprised, At 
no time prior to 1/15/73 (when Homans ceased completely to serve 


as counsel in any capacity for UMI), did Homans become aware 
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of any facts which cuased him to doubt that the "ground rules" 
for the submission by UMI management to him of "private place- 
ment" transfers which had originally been established between 
Homans and Horsey were no longer being followed by Duncan and 
Gedalecia in making such submissions to him for forwarding to 
the UMI transfer agent, Investigative efforts undertaken by 
Homans after this action was commenced have led him to conclude 
that, quite unknown and unsuspected by Homans, Duncan (who ran 
UMI out of Gedalecia's offices after he became President and 
therefore consulted with Gedalecia on an almost daily basis) 
had, at some point late in December of 1968 or ear’y in 1969, 
abandoned the limitations upon "private placement" transfers 
previously imposed by the working arrangement between Homans 
and UML management and done so without informing Homa1s that 
any change had taken place in the company's practice in that 
connection, All transfers submitted to Homans after that time 
were submitted to Homans by UMI in exactly the same say as they 
had been suwmitted before. Homans had absolutely no reason to 
believe that "the signals had been changed" by UMI management, 
Indeed, the retention of Gedalecia as securities counsel on 


10/26/67, the physical transfer of the UMI offices and corporate 


records to Gedalecia's office, and the regular consultation 


OFFER OF PROOF 


which Homans knew to be taking place between Duncan and Gedalecia, 
all served to reinforce Homans' belief that UMI was being soundly 
advised in connection with "private placement" transfers (which, 
if done unwisely, would jeopardize the registration which 
Gedalecia had been hired to file), that the limits previously 
imposed upon such transfers were still being imposed by Duncan 
and others in UMI's management, and that Gedalecia was aware of 
the transfers being sent to Homans by Duncan and had personally 
approved of them. Since Homans was not paid to investigate 
these "post Gedalecia" transfers or for his opinions with 
respect to them and Gedalecia was so retained and so paid (as 
UMI's only securities law counsel) and UMI had made perfectly 
clear to Homans when it hired Gedalecia that it did not want 
any further advice from Homans on federal securities law matters 
and would not pay him for any services in that. connection, 
that state of mind on the part of Homans was both understandable 
and reasonable in the circumstances, 

Respectfully submitted, 

BREWER & SOEIRO 
Attorneys for Defendant 


Arthur J. Homans 
Dated: New York, N. Y. 


February 15, 1974 by_s/ Bradley R, Brewer 
Bradley R. Brewer 
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ARTHUR Z. HOMANS, resumed 


the stand and testified further as follows: 


Sas tS 
a 


DIRECT EXAMINATION (Cont'd) 
BY MR. BREWER: 

1) Mr. Homans, do you have--yes, you do--a cory 
of what I believe is Defendant's Exhibit G, which is the 
schedule of significant events? j a 

A Yes. I have a copy before me. 

@) I would just like. you to refer to that Lriefly 
and to indicate for the Court the significance of two 
events indicated there. First, the retention of Mr. 
Gedalecia by UI as security counsel on October 26, 1967. 

A On vage 2? Well, the page 2, the last item, 


and page 3. Yes, sir. ‘ 


0 I believe that you described in some respects 


that is if i recall the testimony correctiy, that you were 
called the day hefore a corporate board meeting and advised 
that a securities counsel would be retained other than your 
self and then the next day at a meeting, at the adjourned 
session of a board meeting Nr. Gedalecia was retained, if 
I understand correctly. 

A I believe that I did previously testify that 


I learned about it at the meeting, but in reviewing my 
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records I see that I received a telephone call--a 
conference telephone call with Mr. Horsey in Chicago and 
Mr. Duncan in.New York on October 16th in which they then 
advised me that they were going to designate new counse] -- 
I did not learn the name of that new counsel--for the prep- 
aration of the SEC registration statement. They told me 
then that I was to be continued as corporate counsel on the 
retainer basis and that I was to be paid a separate per 
diem fee in the event I was called on to perform any 
services in relation to the recistration statement. Then 
the actual meeting was held on the 24th of October. The 
ttn 
morning nortion of the meeting was an extensive session with 
just the directors present anc then in the afternoon por- 
tion of the meeting they called me in, they called Mr. 
Gedalecia in--that's wnen I met him for the first time-- 
and they nad an accounting firm representative to discuss 
the accounting portion of the Sl, of the registration 
statement. 

(@) If I remember correctly, I believe we put in 
evidence the minutes of the meeting, the minutes of Octcker 
26, 1967? 

A Yes. I have a copy of the minutes, that's 
right. 


THE COURT: Did you receive any per ciem 
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THE WITNESS: No, sir, I did not, outside of 


my retainer. 


May I modify the Judge's question? When he asked 


per diem payments-- 

Q I don't know if you can do that, but you can 
say what's relevant. 

A I received no per diem payments in any way 
relative to the SEC registretion statement. However, out- 


sice cf my retainer I billed separately for litigation, 


which was paid. . 
Q But that was nart of the-- 


THE COURT: That was part of the retainer 


THE WITNESS: Yes. 

0 In an attempt to shorten things a bit, is it 
a fact, that soon after tr. Gedalecia's retention by the 
corporation, he took possession of its corporate books and 
records? 
As Well, I know that the minute books which I haa 
in my possession--there were about four--were turned over 
to iiim, but when you talk of other books and records, the 
corperation joined his suite, made their offices in his 
Suite so that whatever books and records of UMI were 
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available in existence were available to him. 

@) Well, that was going to be my second question. 
The first part of the auestion perhaps should have been is 
it a fact that the corporate books and records which had 
previously been in your possession transferred to Mr. 


Gedalecia's possession after that? 


A That's correct. 

Q That's the case? 

A Yes. That was limited to the minute books. 
19) And the second part of what I was going to 


get at was that also immediately after his rentention the 
corperation's corporate offices were also transferrea 
to Mr. Gecalecia's offices and were physically in the 


same place herein New York City; is that correct? 


A That is correct, at 342 Madison Avenue. 
(9) Who was the president at that time? 
A Well, at that time I believe Mr. Sundling 


had terminated. I think Mr. Horsey was the president. 
19) You can consult your chart there, I believe. 
A Yes, I see Mr. Horsey was both president 
and chairman. 
Q Did he have his office in Mr. Gealecia's 
offices, was it part of Mr. Gedalecia's offices? 


A No. Mr. Horsey had his personal office in 
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Chicago, but the corporate office-- 
@) Was in New York. 


A Of UMI was in New York. 


MR. PERLMUTTER: Your Honor, excuse me for intey- 


rupting, but can we have an offer of proof of the rele- 
vancy of this line of questioning? 

THE COURT: I think he is trying to show that 
as of a certain date he ceased to be the counsel for the 
company. 

MR. PERLMUTTER: I think we have been going 
over things that we already covered on prior testimony. 

MR. BREWRR: I don't recall eny prior testi- 

peturerT 
mony subsequent to the movement of the company's ofraices. 
If vou can show it to me in the record I would be happy 
to consider it. I read it very carefully myself and it 
is not in there. 

MR, PERLMUTTER: Not that particular point, 
Mr. Brewer, but the fact there was a change and the fact 
that Mr. Gedalecia-- 

MR. BROWER: The first question was simply 
a preamble to the second, which was important, which was 
the cornorate office in New York became ceterminus witn 
those of Mr. Gedalecia and what business it did in its 


New York office was done right there in the place where 
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Mr. Gedalecia was. 

1) Is that an accurate statement, Mr. Homans? 

A Yes. 

Q) How soon after that did Mr. Duncan beccme 
president of the company? 

A Mr. Duncan became president of the company on 
May 16, 1968. However, in the interim, after his resicg- 
nation, because of the conflict of interest in as much 4s 
he was involved in a personal transaction with the company, 
and his election as a director--as the president, he con- 
tinued as a consultant to the commany and really, ina 

continued in active manacenent. It was previously 
the--the office was previously in his suite at the Croycen 
Hotel. 

a) Mr. Duncan's? 

A Mr. Duncan's svite at the Croyden Hotel and 
it was moved from Mr. Duncan's suite to Mr. Gedalecia's 


suite. 


Q Now, after the time when Mr. Duncan became 


president of the corporation in May of 1968, do you have 


any knowledge concerning how frequently he was at Mr. 
Gedalecia's offices and how frequently they conferred ancut 


the corporate matters of the corporation and its legal 


proklems? 
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A I have no personal knowledge. I have paced 
assumptions. 
0 Were you ever there when they consulted or 


did Mr. Duncan ever mention to you how often he had been 


in the corporate offices? 


, A Yes. Mr. Duncan mentioned to me that he was in 


freauent consultation with Mr. Gedalecia, particularly’ 

in the preparation of the Form 10; that he was likewise 
kK 

in frecuent consultation with Mr. Chicofsky, his partner, 

and with a member of their staff, Cd Blummer, who was 

actually doing the pencil pnushinca on the prenvaration of 

the Forn 10. 

@) Now, after that time, what was the frecuency 
of Mr. oe consultation with you? 

A Comparatively infrequent. He would see me 
from time to time. I was handling other matters. At 
that time there was substantial litigation against the 

Wal 2 
company, like teve Wiles' case and one or two other 
cases that I was defending, which involved preparation anc 
it involved consultation. 

9) Did he consult with you about security law 
matters after lir. Gedalecia was retained? 

A No. No. Once in a while he said to me that 


Mr. Gecdalecia would look to me for some basic information 
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which he would require and that I should cooperate with 


him, which I agreed to do. 


4 Q Was it your understanding that after Mr. 

Gedalecia was retained, he was the Securities law counsel 
for the company and you were its general corpcrate law 
counsel? 
Quite jefiniteliv. 
(@) And it was Mr. Gedalecia who was paid by the 


corporation as a securities law expert and for advice or 


securities law matters; isn't that correct? 


12 A And for the physical preparation cf the Torn 


13 19 anc subseauently the S-l registration statement, that 


is correct. 


5 ia) Now, I believe that you testified during the 


previous last days' hearing prior to today concerning hov 


17 vou came to be counsel for UMI and that had to do--just to 
18 recapitulate it briefly--with your having originally been 
n 

19 counsel for Mr. Ashback who owned the company-- 
20 A Who controlled the comnany. 
21 | (@) Who wes the controlling stockholder and managinc 
2 head of the corporation, to put it more technically, and 

/ 

! 23 sone es r 

tnat there cane a time when hr. Duncan was houdght into the 

2 picture and that Duncan brought with him his own attorney, 
25 


Mr. Johnson, I believe. 
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Correct. 


And that after Mr. Duncan came into the pic- 


came a time when the Horsey group came in and 


a period of time, the controlling stockholder 


group and the management of the corporation and Mr. Horsey 


became pres 


A 


ident of the company. 


Well, so far as I know they still are, or at 


least when I terminated my services for them on January 15, 


1973 they were still the controlling group. 


0 


Now, if I recall your prior testimony correctly 


Mr. Duncan had an attorney named Mr. Johnson who was his 


corporats a 


nd ceneral attorney in connection with his 


invelvenent in UMI in connection with these parts cf UMI's 


operation which Duncan brought in with him, 


A 

18) 
Ashback and 
of it? 

A 


ie) 


@as attorney 
UNI, not ne 


A 


That is correct. 


And you were originally the counsel for 


became sort of the counsel for the Horsey par 


At their invitation, yes. 


At their invitation, if I understaneé correct 


Now, how would vou describe your relationship 


+ 
2 


, 


to client with Mr. horsey as the management or 


rsonally. 


I met Mr. Horsey for the first time on the dav 
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of that directors meeting, which was March 22, 1967, at 
which--March 21, 1967, at which the consummation of the 
ee transaction resulted in Mr. Ashback's resianation 
as a director and as an officer and the election of Mr. 
Horsey and his group as directors controlling the board 
and then the following day another meeting with the Horsey 
group. 

That was the extent of my meeting with them. 
They were both all day meetings. I learned somewhat at 
that time of Mr. Horsey's--shall I say past experience and 
reputation and I was in frequent communication subsequently 
with ir. Horsey by telephone in Chicaco. There were a 


number of directors meetings which were held in Chicago 


afterwards between then I think and August--and October 


at which I was not present, but Mr. Johnson had been pre- 


sent and on? or two directors meetincs at which there were 
no counsel present, but my relationship with Mr. Horsev 
fas that I had a very high regard for him for nis experienca, 
for his background, for his personality as an individual and | 
placea reliance on things that Mr. Horsey would say to me. 

9) Was he a sophisticated person in the managenent 
of corsnrations with publicly held stock? 

I would cefinitely say so. I was told 

time that he was a retired executive. I think Mr. Horsey 
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is now about 78 years old. I was advised that he was a 
retired executive of DuPont; that he was also a retired 
president of the Orange Crush Company, a soft drink vendor, 
and that he was prominent, and his occupation and professio 
at that time was in pension plans, formulating pension 
plans, insurance plans for large corporations. I was also 
advised at the time, and I learned subsequently, through 
other clients, that Mr. Horsey had been an investor in many 
other successful corporations, usually as a restricted 
steckholder and a private placee. 

In other wores, he went into speculative situa- 
tions which turned out tc he successful. 

9) In the course of the relationship you have 
described, did you have occasion to discuss with hin the 
nature and composition of the people that you have referred 
to--some of whom you have identified as the Horsey croup? 

Did vou come to be familiar with who those 


reople were and what the relationships among them were? 


A Some of the people, yes. 
0 Did vou come to know who the Intervarsity 
yg? 


whatever it isR 

as Well, I didn't come to know the seven people, 
but I came to know his association with Intervarsity 
Christian Fellowship, yes, and I also knew of his associatis 
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yey: 
ee 


with the Emmaus Bible School. 

1) Did you have occasion to ciscuss with Mr. 
Horsey, or to become--to discuss with Mr. Horsey the cor- 
porate and securities laws affairs of the company and the 
circumstances under which stock could privately--stock coulc 


be sold on a private placenent restricted basis? 


stock on a private placement basis. Mr. Horsey had from 
time to time asked me about the possibility of transferrin: 
some of his shares to other people, anc I told him that 
it could be done in a limited number of transactions. It 
cenld be fone only to persons who were faniliar with te 
company and who had access to the financial information, to 
which he said, “Oh, I can alwavs aqive them that and any- 
bodv who wants that can always get it from me." 

Basically these were the things that I dis- 
cussed with him at the time. 


(a) 


Now, I show vou a copy of Plaintiff's Fxhipit 


H, I believe, which is a letter of May 26, 1967-- 


‘en: Defexdant's (cehibit. 


A Well, it wasn't a question so much of sale of 


MR. BREWER: Right, Defendant's Exhibit. The 


letter indicates it must beso it be a Defendant's Exhibit. s 
Q Which is an opinion letter from you to the 
company addressed to Mr. Sundling which, according to the . 
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~ chart you have just heen referring to was the president 


of the company during the certain period of time which 


4 includes that date. 
5 A Right. I had forgotten about this in our 
6 last hearing until I searched my files and found the-- 
7 found my office copy. 
8 1¢) Let me stop you there for a moment and lect me 
8 ask you this question: 
10 Does the substance of that letter accurately 
11 reflect the kind of securities law advises in connection 
12 with private placements which you were describing as havins 
13 siven to Mr. Horsey orally? 
M A Yes. 
15 @) Well, it's in evidence, but of course it's 
16 true, is it not, that you in fact Celiverea the original 
7 of this--or mailed the original of this letter to the 
18 company-- 
19 A Oh, yes. 
20 Q As this copy would indicate? 
21 A Oh, yes. No, the copy does not indicate 

r sad else in the company received copies, but-- 
3 | ¢) Do you have any idea of who else might have 
2A received paren Gf it, OF did? 
25 
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(@) It's not an important point. If you happen to 
kncw it, that's fine. 
é 
A I micsht have sent a copy at that time to 
Tom Jor...on, but I have no specific recollection of that. 
ron *% at numerous correspondence were sent to Tom 
John3or who was my co counsel. 
YY, Now, I show you a copy of a document which is 
“aroant's next lettered exhibit Eeliowing the letter, 


-arports to be a memorandum from James G. Duncan 


to the: nembers of the board of directors on the 


of securities law anc I ask vou if you received 


CL 


‘ 
@ 
4¢ the cacvigesy that is reflected in it is consistent 


the kind of advice that vou were giving the comranv 
that time. 
A Yes, to all cuestions. I received this from 
Mr. Duncan and the date of its receint is handwritten in 
my handwriting. 
i@) Do I understand correctly that you put that 
when you received it? 

Yes. November 17, 1967. And it is consistent 
with the advice which I had given to Mr. Sundling, Hr. 
iorsey anu even the members of the board when they asked 
me. 


Now, I direct vour attention to the second pace 
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of that document which states , in substance, that the compéeny 
had been receiving requests from people suggesting that 


they be allowed to, receive shares of the corporation in lieth 


i 
£ 


of interest payments due on debentures and that the company 


had been advised by counsel that such could not be done 


unless the shares were first registered. I ask you sne- 


cifically whether such advice as that was consistent 
with the advice that you ein the company at or about that 
time, 

Yes. I did not prepare the second page. This 
was a form of letter which Mr. Duncan had sucgested he 
written accordine to this menorandum, but the a@vice is 
consistent with what I had previously told then. 

.@) Is it an accurate summary cf that advice--of ' 
these two letters, that your position with respect to ad- 
vising the company concerning private placements was that 
they could not be done except on an occasional and iso: 
basis to a limited number of people who were close--very 
close to or members of the management of the corporation, 
so close that any information they wanted about the comranv 
thev would have free and easy access to or so close that 
the investment decision was in fact. made by a member of 
management? 

A Basically not in those terms, but-- 
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1@) No, I'm not trying to say those were your 


But basically those were the extent of my 


areas of conversations that I covered with management. 

Q Now, I direct your attention to the schedule 
of transfers from which you were testifying this morning 
and I-- 

A Mr. Brewer, may I first point to an arithmeti- 
cal error? In subdivision (b) on the comments, the last 
sentence "This occurred on twenty items..." It shoul¢e 
have read "This occurred on twenty-five items thus emag- 
aqaratina the total by twenty-five persons (twenty trars- 
ferees: five issuees)." 

9) I would direct your attention to this copy of 
that scheéule, which I would indicate for the recerd is 
identical to the schedule that is already in evicence, 
schecule of transfers, except that there are placec in 
ink on this document certain handwritten initials which 
I will now ask the witness about. 

Mr. Homans, did you place these initials 
O. in the center of the column that is on the righthand 
side that’s uner the word “Reiatzenshap’? was tras) sa 2 


by you personally, these initials? 


Yes. 
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wes 
we 


Would you tell me what the H's, the D's and 


the O's indicate, please? 


A 


Well, they were perhaps for my own edification. 


They were merely a summary of what was said in the relation 


shiv. The H meant to me the Horsey group. Th 


to me Duncan or Duncan's family croup. 


e D meant 


The O meant to me 


the persons who were known to, friendly with, 


partners 


with managenent, with the directors and officers of the 


company a 


5 


nd they were in effect a summary of what the 


relationship in the extended comment was given. 


MR. BREWER: I would like to offer this copy 


, - 


of that cocunent so marked by the witness into evidence 


the cefendant's 


SEC. 


next lettered exnibit. 


I show 


3 toe the 


as 


MR. TUCKER: Your Honor, we have no obtection 


to the receipt of this document into evidence. 


only like 


VOIR DIRE 


Q 
lucluded 
to by Mr. 


A 


EXAMINATION 


I woulda 


When did you prepare this listing when you 


the initials referred to in the column referred 


Brewer? 


The listing--the entire schedule was prepared 
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by me sometime ago before I left for California. I was 
working on that for let me say quite a few days and ni 
MR. BREWER: Are you asking Mr. Tucker when 
he put the little d's, h's and o's on the GCocument? 
Mit, TUCKER: Yee. 
MR. BREWER: All he wants to know is when vou 
put the h's, d's and o's on the document. 
THE WITNESS: This morning. 
MR. TUCKER: While you were here? 
WITNESS: No. While in my office. 
TUCKER: That's the only auestion I have, 
your Honor. We have no chjection to its being received in 
evidence. 
MR. BREWER: With the Court's permission I 
would keep a copy of the exhibit, make a copy for the SFC 
and myself and forward it to the Court. 


THE COURT: All right. 


(Defendant's Exhibit J, received in tila 


BY MR. BREWER: 
@) Now, Mr. Homans, I show you acain the covy cof 
Defendant's Exhibit J and ask you whether looking at that 
markec it, ara jou in a position to 
testify from your knowledge and recollection as to whether 


or not it's accurate to say that all of the transfers 
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© 
2 recorded on that schedule and made prior to the retention 
: of Mr. Gedalecia were made to very close family members 
4 or very close privies of Nr. Duncan, Mr. Horsey or another 
5 member of UMI management. 
6 . . 
A Pars and Thompson and-- 
7 eects 
‘ 0 Inc’uding those people as other members of 
8 
managerent. 
9 : 
A Yes, I believe so. 
10 eX 
(@) Would that same s-.utement be true cf all of 
1 the transfers made and reflect.131° that schedule pricr 
12 ‘ 2 a : ae 
to the election of [ .can as president in May of 196? 
13 . ; ‘ : . 
Iasi you to consult, if you wis», the schedule before vou 
14 
answer. 
b A Yes. Substantially so, to a similar extent. 
16 P . 24 
0 In what respect would you want to aualify 
17 os ™ : 2 y a 
that statement? Who was the transferee prior to the 
% election of Mr. Duncan as rresifent who was not clefriy 
in your mind a member of the board or of management or a 
very close privy of one of those people? 
1 - : ‘ ‘ as 
2 A I'm looking at the interval from March 21, 
22 . ‘ 
May 17, May 16, 1968 was the date he was elected as presi- 
23 , 
aent. I would say in response to your question that the 
24 . : , 
transfers from lr. Duncan were likewise to persons who 
25 


were personal friends of management or members of the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-450 


a 


Ay 


10 


11 


14 


17 


18 


Rg & 8 B 


’ A-91 


4a 
rgv 21 Homans-direct gE ( 


family of management or persons who had some close finan- 
cial interest with Mr. Duncan. 

Q And that is true of all of the transfers 
reflected in that, including both transfers and original 
issuance? All of the transactions reflected in that 
schedule prior to Mr. Duncan's becoming president fall 
within that category, is that correct, without exception? 

A I would say so, yes. 

2) Now, is it also accurate to say that all of 
those transactions--and by those transactions I mean those 
prior to Duncan's hecorine vresident--fell within the 
scone of the advice concerning private placenents which 
you had provided to UNI management? 

A Yes. I believe they did. 

0 Is it accurate to say that Curing the period 
of time between the first date indicated on your transfer 
schecule, which is in March, 1967 when you first met 
Horsey, and May of 196° when Duncan became president, 
there developed between you and UMI management as pri- 
arily renresented by Horsey an understanding, arrancene ut 
or course of conduct with Senpest to the handlirs of these 
incidental private placement transactions; is that an 
accurate statement; that a course of conduct like that 


developed between you and UNI managenent? 
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. A May I amend your statement by saying that 

3 they were private transactions rather than private place- 
Re 

4 ments. I would look at a private placement as such as a 

5 different tvpe of transaction. I wnene say that these were 

6 private transactions, and they were in accoré with princi- 

7 ples, shall I say, which I had given to Mr. Horsey from 

8 time to time. 

9 Q Is it correct to say that an understandinc 

10 developed between you and UMI management, i.e. Horsey, 

ll with respect to what kinds of transactions could properly 

included within this private cutegory; did you have a cormo 

13 understanding on that subject with UI manacement? 

14 A I helieve we did. I did not categorically 

15 lay down a manual, so to speak, of what was reauired, but 

16 in my freauent conversations with Mr. Horsey, I would let 

af hin know basically from time to time what the recuisites 

18 _ were. 

19 @) There were a number of transactions which are 

20 reflected in your schedule and which took place betveen 

21 March of 1967 ana Mav of 1968; isn't that correct? 

2 A I don't have a--you took my copy, Nr. Brewer. 
— 

3 Q This is the one that's in evidence. 

2A A You took the other copy that I had. 

23 


Excuse me, you took the other copy without the 
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initials that I was reading from before. 


@) Looking at that schedule you can see that 


- 


there were transfers made between March--the first date, 
’ é 
March 21, 1967 and May of 1968. They are listed on page 


1 ane on the first half of pave 2. 


A You are referring to transfers by Mr. Horsey; 
I think that was your auestion. 

@) I'm referring to transfers--there were trans- 
reflected in this schedule Letween those cates; is 
correct? 

A Yes. 

0) it accurate to sey that those transacticns 

took place and were effectec pursuant to a course of con- 
duct or a course of practice which develored between you 


and UNI management with respect to the handling of thcse 


Yes. And these transactions which are set cut 
particularly the oricinal issue, were basically with 
Duncan and Duncan's corporation--corporation in 
his substantial properties. 
1) And you had no Coubt about Mr. Duncan beinc 
insider, did you? 
A No. 


o During that period of time prior to May 16, 
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2 || and after March 16, 1967, is it as a general matter peat , 

3 rate to say that Mr. Horsey was in charge of the management 

4 of UNI? | 

5 A Well, after Mr. Duncan was elected president-- 

6 @) No. I am talking about prior to the time when 

7 he was elected president. | 

8 A Mr. Horsey was reaily--well, I don't Know whe- 

8 ther to call him the boSs or the chief. He had no title of 

10 chief executive officer. 

ll ; Was he runnines the company? 

le i. But he was running the company and Mr. 

13 Sundline, who was president for a brief period, was 

14 runr.ine the administrative cetails of the company. 

1 8) Is it accurate to say that Mr. Horsey was 

16 in effect in charge of UMI's corporate affairs and 

17 securities transactions? 

18 A I woule sav in all transactions. 

19 Q Is it accurate to say that Mr. Horsey consulted 

20 with you on Federal securities law matters as you have 

21 just testified; isn't that correct? 

a A To the extent that I testified, yes. 

2 Q Yes. 

2A It's accurate to say that there was establishec 

25 between vou and Mr. Horsey a course of conduct with respect |G 
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and a practice with respect to the handling of these pri- 


vate securities transactions, isn't that correct? 

A Yes. Mr. Horsey respected what I had indicated 
was recuired and I respected the fact that Mr. Horsey 
respected what I indicated was necessary. 

Is it accurate to say that pursuant to that, 
between you and Mr. Horsey on that subject 
Pa 
and the practice that developed as a result of ,the--the 
Mee 
transactions were effected that are on that schedule betwee 
March of 1967 and May of i9€ 
to May 16, 1968 reflected on that schedule took place purr 
suant to that arrancenent that you had with Mr. Horsey, 
isn't that correct? 

A There were very few transactions with Nr. 
Horsey's transfers. They were all-- 

@) I am talking about all of the transactions 
that are reflected on that schedule-- 

A That is true. 

Q Ivery single one reflected on that schecule 
prior to 

A That is true. 

THE COJRT: What's the significance of the 
day May 16, 1962? 


MR. BREWER: After that time Mr. Duncan tock. 
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Od: 


over as corporate management. He hadn't. had Mr. Homans 


jst hus AAD OL a 


ny further; he had Gedalecia after that) and he hadn't 
followed the advice Mr. Homans had given the corporate 
managenent sefore. He had a different lawyer whose advice, 
if he solicited it-- 
THE COURT: That's all I wanted to know. 
I'm sorry I asked. 
MR. BREWER: I'm glad you asked. 
THE WITNESS: It's foocnoted on page 2, Judce. 
MR. BREWER: I'm alad you asked that cuestion. 
THE COURT: I didn't expect to get that 
involved a response, though. 
MR. BREWER: I'm sorry, your Honor. 

@) Now, Mr. Homans,.I would like to direct your 
attention to the time vain, Gedalecia was retained as 
counsel for UMI--securities counsel for UMI in October of 
1967. Is it accurate to say in that connection thet after 
that time he was the company's exclusive securities law 


counsel, Mr. Gedalecia? 


A Yes. I would say so. 

9) Is it accurate to say-- 

A Well, he was the comnany's principal securities 
counsel. Hy cb phen 1 en Beh 

@) Is it accurate to state that Mr. Duncan cid not 
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consult with you about the application of the Federal] 
securities laws to the company's transactions after that 
date, the date when Mr. Gedalecia was retained? 
A Yes, he did, and I can tell you in what regard. 
What's the answer to the question? 
A The answer is yes. 
Q No I think is the answer to the question, 


if I understand it. 


| 
| | 


2, BREWER: Would you repeat the question? 
THE WITNESS: Wow is it phrased? He saic 
is it not accurate. 


THE COURT: Yes. 


A Then the answer would be no, except in certain 
regards. 
@) tell, would you explain in what xespect the 


stetement is accurate and in what respect the statement 
is not accurate. 

A Well, it was not accurate in the sense that 
Mr. Duncan talked to me from time to time abuut the Form 
19, which was uncer preparation by Mr. Gedalecia, why he 


was filing a Form 10 instead of going ahead with the 


registration stateme:t for which he had been originally 


engaged and also from time to time he would ask me about 


he siunificance of certain information, for instance, 
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which Mr. Gedalecia's staff had requested. In that connec- 
tion I was, you might say, consulted, or I was informed. 
Q You were asked to explain certain things if 


you could-- 


A Yes. 

Q Having to do with what Mr. Gedalecia was 
doing? 

A That's right. 

Q But did Mr. Duncan ever consult you for advice 


about what to do o. what not to do? 

A No, except to ask me why was Mr. Gedalecia 
preparing a Form 10. 

a) I understand abovt the questions about Nr. 
Gedalecia. sou have explained that. I'm talking about 
anything other than that. 

A No. 

Q Did he consult you on the subject of what 
the limitations were about private placements or any such 
matters about what to do in those connections? 

mi Not subsequent to fir. Gedalecia's retention 
as securities counsel. 

Q Was it your understanding that those were 
matters within the purview of Nr. Gedalecia's activities 


as se ucities counsel? 
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A Quite definitely. 
0 So it was not surprising to you, was it, that 


you were not consulted by Mr. Duncan on what to do or 
what not to do with respect to the securities laws? 

A No. It was not surprising to me, because 
I knew that Mr. Gedalecia was the expert--the securities 
expert who had been retained for that purpose. 

@) Were the transfers reflected on your transfer 
schedule that wexre made after May 16, 1968 when Mr. Duncan 
became president--were those transactions, the papers with 
respect to them, forwarded co you and explained to you in 
the same way as the transactions which had been given to 
you for processing prior to that? 

A Yes. 

MR. PERLMUTTER: I object to the form of 
the question, your Honor. What way is it referring to? 

THE COURT: I asked him how they were pro- 
cessed. 

MR. B°EWcR: That was going to be my next 
question. The first question was were they processed in 
the same way and the next question was how was that. 

THE CUVURT: As long as we get the question 
answered, I don't care what order you use. 


Q What was the process by which these transaction 
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would come to your awareness and come to be handled by 
you and the opinions issued? 

A Well, I would receive an instruction letter 
from the company with reference to the issuance of shares, 
especially in connection with issuance. The instruction 
Vetter would indicate that the shares were to be issued 
in exchange for working interests or fractional interests 
in wells. Each instruction letter indicated that it was 
a private transaction. Each instruction letter was 
accompanied by a letter of investment representation by 
the prospective issuee and it was not until I received such 
a lotter of investment representation and the instruction 
letter that I thea issued an opinion to the transfer agent 
that it was not a public offering, not a distribution and 
was exem;¢ under the provisions of 4(1) or 4(2), whichever 
applied. 

Q So I understand correctly, then, in the case of 
each transaction, the company described the transaction 
to you as “private; is that correct? 

A That's correct. 

Q Was that designation by the company the result 
| 


of the accumulated practice that you have described before? 


How did they come to use that form, saying this is a 


private transaction; was that a derivative of the advice 
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and practice that you had described previously that you 
established with Mr. Horsey? 

A It wuld be, in effect, a synthesis of the 
practice and the requirements which I had described pre- 
viously to Mr. Horsey and to Mr. Duncan. 

Q You mean it developed out of that advice and 
the practice that came from it? 

A Yes. It wasn't necessary for them to state 
all the facts and circumstances which would make it a 
private transaction. I accepted the statement from the 
company that it was a private transaction, or from Mr. 
Horsey or Mr. Yuncan. 


MR. PERLMUTTER: Excuse me, your Honor, I am 


a little bit lost. The instruction letter which Mr. Homans 


is talking about, is that an instruction letter to you, 
Mr. Homans? 

THE WITNESS: It was an instruction letter 
which was sent to me for transmittal to the tmnsfer 
agent. 

THE COURT: Do we have any of those? 

MR. PERLMUTTER: Right. 

THE WITNESS: The instruction letter was not 
addressed to me, Mr. Perlmutter. It was given to me for 


transmittal to the transfer agent. 
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MR. PERLMUTTER: It te en instruction letter 
from the company to the transfer agent; that is what you 
were referring to? 

THE WITNESS: Right, and always with a copy 
to me--for me. 

MR. PERLMUITER: Fine. Thank you. 

Q Do I understand correctly that the use of that 
designation, private transaction, was a kind of shorthand 
that devel oped in the course of your relationship with Mr. 
Horsey to indicate that as between you and UMI management 
and you, Arthur Homans, this was a transaction which fell 
in within the ground rules that you lad established with 
management? 

A Yes. Yes. May I use ea lawyerish term and 
say that it was a word of art to me. 

Q As between you and management? 

A That's right. 

MR. TUCKER: Excuse me, please, your Honor, 

a question has tome up with regard to the testimony that 
was just elicited from Mr. Homans. 

MR. BREWER: Why don't we do that on cross 
examination. 

MR. TUCKER: I would only ask that the-e be 


sume foundation laid for the testimony that the letters 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


4 


. S 


+e. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


—a Se 
1 rgv 33 Homans~direct : 
2 that were being sent by UMI management to the transfer 
3 agent through Mr. Homans included a reference to private 
( 4 transaction. 
5 THE COURT: That's what I was just looking 
6 for now. 
7 : MR. TUCKER: I don't think we have been able 
8 to locate one of them in the ones we have in front of us. 
9 Therefore, I would request that if he so testified to that | 
10 that there be some basis for that testimony. | 
ll MR. BREWER: Well, do you want to stop the | 
2 hearing at this point and see if Mr. Homans can find it | , 
in his files’ | 
4 ~HE COURT: We will take a short recess and 
15 give the reporter a break, but I just want to look at this--| 
S MR. PERLMUTTER: Your Honor, the opinion letter | 
a referred to a private placement, however the instruction | 
| 
letter--the opinion letter by the attorney referred to the | 
ad fact that it was exempt. | 
MR. BREWER: Let me have a copy of this and | 
m let me show it to the witness. This is dated August 5, | 
ag 1971. I don't know whether there has been any changes in 
" these. | 
” THE WITNESS: What is the question, Mr. Perl- 
“4 mutter? 
| 


be 


to 


~ on 


© 
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MR. ’ERLMUITER: I do not see awything in the 
instruction letter-- 

THE COURT: I have found one with respect to 
Mr. Nardone, which is dated January 12, 1971. It is to 
Mr. Homans from Mr. Duncan. It says'’The following indi- 
vidual has acquired stock of Universal Major Industries 
Corporation in a private transaction for investment for 
his own account and not with a view toward public sale or 
distribution." 

That letter does contain that reference, but-- 
there is another one. For example, November 21, 1972, a 
letter with respect to George Andersen and Annabelle 
Andewsen for 2,083 shares. It makes no ment ion of it 
being a private transaction. 

THE WITNESS: This letter wnich counsel has 


handed me states: 


"The consideration received by the corporation 


for 9,803 shares referred to above that was--that was to 
a Mr. and Mrs. Hutchinson--namely working interests in a 
well, has been duly approved by appropriate corporate ac- 
tion, etc." 
In my mind that meant a private transaction. 
THE COURT: Yes. But this ietter from Mr. 
Duncan to the stock transfer company says: 
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"This will serve as your instructions and 


ES 


authority to issue 2,083 shares of common stock of Univer- 
sal Major Industries Corporation, one cent par value, in the 
following name, George Andersen and Annabelle Andersen. 

The consideration received by the corporation for said 
shares has been duly approved by appropriate corporate 


action and the shares will be fully paid and non-assessable. 


There is no mention there that it was a pri- 


vate placement. 


MR. BREWER: Maybe some clarification can be 
made from Mr. eal tite testimony and from this 
schedule. If I remember correctly the Andersen transac~ 
tion was in exchange for one form of security that he was 
trading for another form of security; isn't that correct? 
THE WITNESS: That is right. | 
| 


MR. BREWER: And the form of security that he 


the wells. 


| 

| 

was trading for was one of these fractional interests in 
THE COURT: Why don't you let Mr. Homans 

| 

t 


testify to it, if that's the case. We will take a short 
recess. 


{ 
THE WITNESS: It is on-- 
THE COURT: It is not reflected in the letter, 


that's the point. 
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MR. BREWER: We will deal wi h that after the 
recess. 


(Recess taken.) 


Q Mr. Homans, before the recess the Court pointed 


out from examining documents in evidence that the instruc- 
tions to the transfer agent with respect to Mr. Nardone, 
who was a prior witness, do contain the words private sale, 
or words involving the word "private," but that the corres- 
ponding papers with respect to the transaction involved in 
the case of Mr. George Andersen, who was also a witness, 
as you will recall, do not contain those words, private 
transaction or private sale. 

Can you 2xplain with respect to the nature of 
the ciasibinetas involving Mr. Andersen's case why it was 
that without those words being present, the letter never- 
theless indicated to you that it was a so-called private 
transaction? 

A Well, the fact that it was an exchange of 
property, namely working interests in a well or wells in 
exchange for stock in the corporation. 

THE COURT: Where does it say that? In the 
letter to-- 

MR, BREWER: Could we show the witness the 
document with respect to Andersen? 
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. THE COURT: Yes. Teen ave two letters with 
respect to Andersen. One was addressed to Continental 

‘ Stock Transfer Company, dated November 21, 1972, and the 
other is addressed to Mr. Homans and is dated November 24 
1972. 
The letter addressed to the stock transfer 
company -- 


THE WITNESS: Of which I received a copy. 


| 
10 ; | 
THE COURT: Of which you received a copy, | 
ll 
states: 
: | 
"The consideration received by the corporation | 
for said shares has been duly approved by apprc, riate 
14 
corporate action and the shares will be fully paid and | 
15 
non-assessable.” | 
16 : 
It doesn't make any mention ef it being an i‘ 
17 pA air an 
exchange for profit. The letter to you says: 
18 
"The following individuals have purchased 
19 
common stock of Universal Major Industries Corp. from 
the company, George Andersen and Annabelle Andersen." 
21 
THE WITNESS: How many shares was that, Judge? | 
22 
(a THE COURT: The same amount, 2,083 shares and 
~ 23 
it encloses the original agreement executed by the idle 
A 2 
In either case does it say that these shares were being w 
. | 
| 


transferred for interests in wells or anything else? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


oo a) ) a) oe co to a 


© 


& 


® F&F 8 B 


A-108 35; 
rgv 38 Homans -direct 

The letter to you says they have purchase J 
the stock and the letter to the stock transfer agent says 
that the cmsideration received by the corporation has 
been duly approved. 

MR. BREWER: Could I see those documents, 
your Honor? 

THE COURT: Sure. 

Q I am showing you, Mr. Homans, these documents 
and I ask you if there is anything about these papers that 
indicate to you that, as I believe Mr. Andersen testified, 
he was exchanging his interest I believe it was Banner Oil 
for shares of stock or if there is indeed anything else 


about those papers that would indicate to you that this 


was a private sale. 


A The only thing I can say about this particular 
transaction-- 

Q I'm talking about the Andersen transaction. 

A On the Andersen transaction, the consideration 


received by the corporation for said shares would indicate 


that the corporation did receive cash or property as the 


consideration. However, this particular transaction happens 


to be one of the--almost the latest of opinions that I 
furnished to Continental and I believe I was told at the 


time that this was a conversion of Banner shares. It was 
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then--or subsequently that I advised them that I would not 
issue ary additional opinions on conversions of Banner 
shares and subsequei ~=pinions on comersion of Banner 
shares were issued by Mr. Gedalecia on Banner interests-- 
fractional interests, not Banner shares. 

Q $e this transaction was an odd one--an unusual 
one in that connection? 

A In that it made no mention particularly of 
a working interest or a private transaction. 

Q But you knew it was made for exchange of 
interests in Banner Oil and you made no more of those; 
is that correct? 

AM 

A I knew that it was made Eps /enchange for the 
working interest. When I learned later that it was a 
Banner Oil working interest, I declined to issue any fur- 


ther opinions on Banner Oil and I did not. 


Q Now, Mr. Homans, I show you a group of transfer 


documents similar to those involved in the case of Mr. 


Andersen and Mr. Nardone which included among them a letter 


dated November 22, 1966 from UMI t6 you with respect to this 


transaction, which involved, among other people, Mr. 
» I believe, and I ask you if this letter-- 


MR. PERLMUTTER: Excuse me. What exhibit are 
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~ you reading from? 

3 MR. BREWER: This is not an exhibit. Mr. Homans/- 


ro 


got it out of his fiies as illustrative of what he was 


on 


talkin; about. 


fos) 


Q I show you that letter and the documents to 


~) 


which it is attached and ask you if you can recognize them 


to say what they are. | 
: A Yes. This is an explanatory letter following 
* an instruction letter which had been given to me concem- : 
ing some transfers made by Mr. Duncan in which the invest- | 
ment letters are enclosed, and it refers, or states: | 
"Enclosed are investment letters received | 
with reference to some Universal Major Industries Corp. | 
private sales made by Mr. Duncan. I am holding back the | 
stock of Dennis James noted in my letter of September | 
20, 1968, as I have not yet received his investment | 
letter"and the investment letter was subsequently sosneuiiid 
In this connection I even have Mr.--Mr. Horsey 
was one of the transferees. I even ‘had an investment 
letter from Mr. Horsey before I issued the stock to him. | 
MR. BREWER: Could we have this document 
identified as the Defendant's next lettered exhibit, 


please. 


nese 8 
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cation.) 


(Defendant's Exhibit K, marked for identifi- | 
s 


THE COURT: I was just checking on the Andersens. 
I see the Andersen's were the last ones listed in Exhibit e 
which you i.e: :ified about this morning, and also that mr. 
Andersen--I assume it is the same Andersen-- 

MR. BREWER: It is, your Honor. 

THE COURT: Received 1,500 shares from Duncan 
back in--on July 22, 1971. | 

THE WINESS: That is right, yes. That was a 
direct transaction with Mr. Duncan. The last one on 
Decenber 8t’ , ‘the odd number, 2,083, indicated an exchange 


for working interest. 


exhibit now that I am abuut to offer. 

Any objection? 

MR. PERLMUTTER: No. 

MR. BREWER: I offer that as Defendant's 
Exhibit K in evidence, without objection. 

(Defendant's Exhibit K, received in evidence.) 

Q Now, Mr. Homans, with respect to those docu- 

ments which I just showed you, do I understand correctiy 


that the statement in those documents is typical of the 


| 
| 
| 
MR. BREWER: The SEC is looking at that 
| 
! 
| 
| 
| 
references to which you referred in your earlier testimony, | 
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pry s 
Vi 


that is references in the documents referred to a private 
oa 


transaction nih CES ea indication as accompanied ,word to 
Se 

you referring back to your arrangement with UMI managemer.’ 

on that subject? 

A Yes. 

Q Now, do I also understand correctly thet with 
respect to certain of those transactions in which the na- 
ture of the transaction was such, that the consideration 
was an interest in a well or another form of security of 
UMI or one of its affiliate cornorations, and there was 
a change of the form of the security, that, in the case of 
those other transactions, the nature of the underlying con- 
sideration involved you considered to be information indi- 
cating the private nature of the transaction? 

A Well, usually on all transactions involving 
exchanges for working interests, the letter did state 


that it was an exchange for working interests. There may 


have been one or two letters with an omission of that par- 


SLs 


ticular fact, but I assumed that where there was an exchange 


for working interests, that it was a private transaction, 
In other words, a whole bunch of participants 

dJidn't come in ana say we want shares of stock for our weil 

interests whether there were 25 or 50 or 90 people. Each 


transaction was a negotiated transaction; it was a separate 
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Also, there is no procedure advising the offeree 


or the purchaser of securities that he must bear the 


4 | economic risk for an indefinit. period of time by holding 

5 | his securities because the securities are unregistered, 

6 || If the Court rules the testimony of - mr, Anderson at this 

7 | trial, Mr. Anderson testified that he did not know that 

8 his securities were restricted and that he had to hold the 
9 | securities for a certain time period before he could sell. 

1¢ | Nowhere do the procedures proposed by the defendant 
11 | enunciate these type of restrictions which would go to the 

12 Section 4.2 exemption. 

13 Also, I may add the procedures that the defendant 
14 proposes is that he would submit a file including the pro- 

15 posed opinion letters to an attorney acceptable to and 

16 approved by the SEC. The Commission does not want to get 

7 into the position of approving Mr. A to be an attorney that 
18 is acceptable to it who will oversee Mr. Homans' writing 

19 of opinion letters. 

20 Also, the defendant proposes to submit periodically 
:* to the Commission all his opinion letters. I am sure Mr. 

ac Homans is of course acting in good faith in his proposal, 

43 For Commission reasons -- 


THE COURT: It seems to me he Gan act in good 


faith within the proposed order. 
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MR. PERLMUTTER: As we proposed it, your Honor, 
yes. 

THE COURT: If he wants to set up procedures, 
that may very well be desirable. 

MR, PERLMUTTER: Fine, he can set up the proce- 
dures. 

THE COURT: But I don't sisione! satis the Court 
can put its imprimatur on various procedur :. If I do 
that, every time I have somebody before me in these cases 
I will be setting up a code for them to follow in the 
future, and I will be glad to go over these things in 
further detail, but it seems to me that he is adequately 
protected under the proposed order. If he has now made 


a study, he now knows what the present law is and then he 


can preceed within. the framework of the Commission's order. 


Otherwise, we would have an order of ten or fiftee 


pages long citing the various procedures that should be 
followed and he can come in: and argue to the Court that the 
fact he may have violated a statute or some rule he should 
be held only to the standard set up in the Court's order.,. 
I cannot see that. The law may change next week. 


MR. BREWER: If I may reply to the point your 


Honor just raised, first of all we do not maintain that there 


is anything legally defective or wrong with the SEC proposed 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTH OUI 


to 


mR & 8 B 


TRANSC p ANGUS 


mdsr 15 
order, and we do not maintain -- 

THE COURT: So far as it being an indication 
of good faith, I am glad to see it, ' :t we are talking are 


now about what we put in an order, not what representations 


Mr. Homans makes as to his future conduct and standards 
he intends to follow. 

Actually, he may want to even impose, as the law 
develops, stricter standards. 


MR. BREWER: Yes, indeed, your Honor. The point 


I would like to make in response is simply one that is made 
in our reply brief that the Court may not have had an op- 


portunity to examine, and it is that there is no intention 


here -- the SEC has simply misunderstood our intention here-|~~ 


by us to set up Court-promulgated regulations in competition 
with the SEC's rules or with other Court decisions or any- 
thing of the like, of that kind. There is no intention to 
set up procedures Mr. Homans could use in any way as a 
defense or justification if he v -re subsequently accused 

of other statutory violations. T:.. only purpose here is 

to -- 


THE COURT: If such a case, you have to add to the 


provisions -- for example, you would have to have some state 
ment after enjoining him from violating Section 5A by some 


statement without any limitations on the foregoing. 
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MR. BREWER: We would have no quarrel with that, 
your Honor. Our intention is not to limit the foregoing. 

THE COURT: I still am not inclined to incorporat 
all of this in an order. 

MR. BREWER: I can understané the Court's re- 
luctance, your Honor. I can only state that our purpose -- 

THE COURT: As I say, it certainly has to 
indicate that the prime part of the order was a flat 
injunction from violating Section 5A. We mention writing 
and furnishing opinions, and so forth, and then without 
any limitation on the foregoing it is further ordered that 
writing, furnishing and rendering opinions as to the availa- 
bility of any applicable statutory exemption the defendant 
shall -- 

MR. BREWER: We will have no problem with that, 
your Honor. 

THE COURT: I still do not like it. 

MR. BREWER: I can understand that, your Honor. 
I have to say, your Honor, that it is -- even though I am 
not the prevailing attorney in this case it is always an 
extreme pleasure to argue a case before your Honor because 
we know the Court makes an effort to consider all arguments 


in an open-minded way. 


THE COURT: I am sorry they do not always come 
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out in your favor, but there is always an appeal. I will 
be glad to go over it and consider it, but at the very most 
I would have to make it very clear that any violation of 5A 
is enjoined, without describing writing opinions or any- 
thing else, 

I am prepared to take the suggestion as evidence 
of Mr. Homans' good faith, but I am not inclined to put it 
in an order. 

MR. BREWER: Our purpose may have been served in 
that respect, your Honor. 

One point of clarification. We have made a motion 
that the record be deemed open. 

THE COURT: ‘It is open to reflect the statement 
which Mr. Homans made which the Court gratefully receives 
and it is closed and I hope it is closed forever. 


[Time noted; 12:00 p.m.] 


* * * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME TITLE 73 Civil 3626 (CHT) 


Plaintiff Securities and Exchange Commission ("Commission") 
having filed its Complaint and all other papers in this action, 
and this Court having jurisdiction of the parties and of the 
subject matter of this action, and after an evidentiary hearing 
on a motion for a preliminary injunction having been consolidated, 
pursuant to Rule 65(a)(2) of the Federal Rules of Civil Procedure, 
with a trial on the merits, and such trial having been concluded, 
and this Court having rendered its Opinion, dated July 11, 1975, 
which constitutes this Court's Findings of Fact and Conclusions of 
Law, as required by Rule 52 of the Federal Rules of Civil Pro- 
cedure, in which it was found that permanent injunctive relief 
is appropriate against the defendant Arthur J. Homans, it is hereby 
ORDERED, ADJUDGED ND DECREED that defendant Arthur 
J. Homans, his agents, servants, employees, attorneys, and those 
persons acting in concert or participation with them, and each 
of them, be and are hereby permanently enjoined from, directly 


or indirectly, in the absence of any applicable statutory exemp- 


FINAL JUDGMENT OF PERMANENT INJUNCTION 


tion, violating, or aiding and abetting the violation of, Section 


5(a) of the Securities Act of 1933, 15 U.S.C. 77e(a), by: 


(1) 


maxing use of any means or instruments of 
transportation or communication in interstate 
commerce c* of the mails to sell, through the 
use or medium of «ny prospectus or otherwise, 
the common stock of Universal Major Industries 
Corp., or any other security, unless and unt il 
a registration statement is in effect with the 
Commission as to such securities; 

carrying or causing to be carried through the 
mails or in interstate commerce, by any means 
or instruments of transportation, the common 
stock of Universal Major Industries Corp., 

or any other security, for the purpose of sale 
or delivery after sale, unless and until a 
registration statement is in effect with the 
Commission as to such securities, 


s/ Charles H. Tenne 
United States District Judges 


Dated: New York, New York 
August 28, 1975 


JUDGMENT ENTERED - 9/2/75 


s,; xaymond F,. Burgharce¢ 
CLERK 
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NOTICE OF APPEAL OF DEFENDANT ARTHUR J, HOMANS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OHSS SSS O88 SOOSOSS SOOO SE SSS DSSS SOM OAS® 


SECURITIES AND EXCHANGE COMMISS ION, 
Plaintiff, 
-against- 73 Civ. 3626 (CHT) 


UNIVERSAL MAJOR INDUSTRIES CORP., 
JAMES G, DUNCAN 

TRANSAMERICAN PETROLEUM CORPORATION 
ROY M. HORSEY 

BANNER OIL AND GAS FUNDS, INC. 

IAN McCARTNEY 

ARTHUR J. HOMANS 

EDWARD G, GEDALECIA, 


Defendants, 


Notice is hereby given that defendant Arthur J. Homans 
appeals to the United States Court of Appeals for the Second 
Circuit from the Final Judgment or Permanent Injunction herein 
entered against said defendant on September 2, 1975. 

Dated: New York, N. Y. 


October 30, 1975 
BREWER & SOEIRO 


by_s/ Bradley R. Brewer 
Bradley R. Brewer 


A Member of the Firm 


TO: WILLIAM D. MORAN Attorneys for Defendant 
Regional Administrator Arthur J. Homans 
Attorney for Plaintiff 257 Park Avenue South 
Securities and Exchange Commission New York, N. Y. 10010 
New York Regional Office (212) 777-4010 


26 Federal Plaza 
New York, N, Y. 10007 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) $$-: 


Snlio VA22 Eo, \e , being duly sworn, 
deposes and says that deponent is not a party to SCE 


is over 18 years of age and reside 


That on the ah day of 
deponent personally served the within 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving a true copies of same with a duly 
authorized person at their designated office. 


true copies of same enclosed 
in a postpaid prope wrapper, in the post office 
or officia y custody 
ited Stated post office department within State 
of New York. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 


be ili UO Wile 
beg Lionel CecbmariTecten 


’ ih 76 LORRAINE L. FEXAS 


Notary New State of New York 
1620 


¥{-1 
Quaiificg in ee County 
4 Me A Jonsson Expires March 30, 19° i 
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transaction. 

Q Negotiated separately with the holder of 
that interest by the company? 

A That is right. 

Q For the purpose of acquiring that particular 
interest in an oil well, or gas well or whatever it was? 

A That is right. 

Q Now, with respect to the transfers--by that 
I mean all the transactions--reflected on your transfer 
schedule after Mr. Duncan became president, was it your 
understanding or impression that Mr. Duncan was consulting 
with Mr. Gedalecia as securities counsel concerning the 
appropriateness of the passing on of those transactions 
to you for submission to the transfer agent? 

A Well, I was under the impression that he was 
constantly consulting with Mr. Gedalecia and that they 
were passed on to me for the purpose of an opinion as 
corporate counsel. 

Q By that I take it--do you mean that it was 
yous impression that Mr. Gedalecia had already implicitly 
passed on them although there was no opinion by him 
attached? 

MR. PERLMUTTER: 


Objection. 


THE COURT: I will sustain the objection. 
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Q What was your understanding of the process 


which preceded the fowarding of those documents to you 


by Mr. Duncan, or his office? 


A I knew that Mr. Duncan was in constant communi- 


x 
cation with Mr. Gedalecia or Mr. Chicofsky, his partner. 


Based on that I assumed that when these requests came to 


me, that they had been shall I say approved by the Gevailecia'! 


office, or indicated that there was no objection by the 
Gedalecia office. 

Q As a physical matter that office was the same 
place as the corporation's offices; is that right? 

A For a time. Not during the entire period. 


I think the sequence of events was that a small suite 


opened up in the same building, 342 Madison Avenue, and 


the quarters being a little crowded, UMI represented or ren 


sublet that separate suite on a different floor. Subse- 
quently they moved to Hidden Valley Ranch in Kingston and 
maintained a small New York office in the Chanin Building 
for public relations or whatever, but all their corporate 
records were then transferred to Kingston. 

Q Was it also your understanding that those 
documents were submitted to you on the same basis and sub- 


ject te the same limitations as they had been when Mr. 


Horsey was running the management of the company? 
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Thee 
A I felt that that was the case, yes. Su, 
Q After Mr. Gedalecia's retention yor were not 


paid as such for securities law advice; is that correct? 

A I have so testified. 

Q Mr. Homans, did you become aware at any time 
before you ceased to represent UMI, which was I believe on 
the 15th of January, 1973--did you at any time prior to 
January 15, 1973 become aware of any facts which caused 
you to doubt that the transfers being submitted to you 
were being submitted pursuant to the understanding that 
you had originally established with UMI management and Mr. 
Horsey? 

A I did not become aware of any such facts, 
with these exceptions: 

In the conversion of debentures into stock, 
I insisted upon an opinion from Gedalecia, the special 
SEC counsel, which are transmitted by cov + letter to the 
transfer agent. Also on the issuance of scsck in lieu of 
interest on the debentures, I insisted upon an opinion 
from Mr. Gedalecia, special SEC counsel, which in ny 
cover letter to the transfer agent I transmitted. 

Q Yes, but I don't believe--or at least it wasn't 
intended to. 


My question was not intended to cover any 


transfers with respect to which Mr. Gedalecia rendered a 
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formal opinion. I had intended to limit my question just 
to the transfers covered by your transfer schedule that 
you have been testifying from. 

The question was, whether with respect to those 
transfers covered by that schedule you became aware at any 
time prior to January 15, 1973, of any facts which caused 
you to believe or to doubt that the transactions being 
given to you were not being given pursuant to your origi- 
nal arrangement and understanding with Mr. Horsey and the 
UMI management as run by him? 

A I would say that I first began to have some 
doubts about March 23rd of 1973, which was after 1 nad 
terminated my services and I had those doubts when I was 
visiting with Mr. Tucker at the SiC regional otttes. Prior 
to that time we had, upon request of both the Washington 


office and the branch chief and the regional office 


furnished-- 
Q Of the SEC? 
A Of the SEC. 


At that time I think there was a Mr. Estricher 
who was on the staff in the regional office-- 
MR. PERLMUTTER: Your Honor, if I may inter- 


rupt, the witness is not being responsive tot he question. 


The question was-- 
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THE COURT: When did he first-- 

MR. PERLMUTTER: When did he first become aware | 
that the arrangement that he had with Mr. Horsey, which I 
believe the testimony was in early '67, was not in fact 
being conducted in that manner. 

THE WITNESS: That is not the question. 

MR. BREWER: That was not the qiestion. The 
question was, did he ever become aware of any facts that 
indicated to him that it wasn't being followed. 

MR. PERLMUTTER: As I understand the arrange- 
ment that he had with Mr. Horsey, it was that, one, the 
shares would be issued to a limited number of people; two, 
they would have access to the financial information, and 
three, there would be closeness to management. 


As I understand it that's the arrangement. Now, | 


the question being asked was at any time did you become aware 
trat shares were being transferred or issued which were 

not pursuant to that arrangement and as to his knowledge 

in March of '73 that he filed something with the--that 
something was filed prior with the SEC around it seemed 

that that may have been okay because the SEC may not have 
commented on it. 


I don't see the relevancy to the question. 


THE COURT: 1 don't know that--I think he said 
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that he first became aware that the Horsey arrangement 


was not--had not continued to be carried out in March of 


'73 in connection with, I assume, the Commission's inves- 


tigation. 

Then I suppose he can say what he became aware 
of. He has answered the question. He said in March of 
1973. 

Now, maybe you should ask him another question 
of how he became aware of it and then he can answer that. 

MR. BREWER: That's my understanding of the 
record. 

A I think the question was when did I first have 
doubts. Wasn't that the word you used? 

Q No. I asked prior to January 15th when you 
quit being counsel for UMI and became aware of any ixts 
and then I believe, you said no and then you volunteered 
that you first became aware o° any facts in March of 1973. 

I will now ask you how it was that you did be- 
come aware of some facts or information, if you ever did, 
that caused you to doubt that the Horsey arrangement had 
been implemented by UMI throughout. 

When did you become aware of such facts, it 


you ever did? 


THE COURT: March of '73. He already answered 
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that. 
Q How did you become aware of that? 
THE COURT: Now give him a chance to answer 
the other. 
A Well, by a pos‘tion in the interview taken by 


Mr. Tucker with reference to the cverall number of persons 
involved over the period of four years, the overail number 
of shares involved over the period of four years, at which 


I pointed out to Mr. Tucker that, number one, they were 


| 
| 


over a period of four years; they were isolated transactions; 


they were not lumped involving a public offering, as such. 

Each transaction inwlved an investment rep- 
resentation. Each transaction invived legended restricted 
shares, restricted from further transfer and each trans- 
action involved an investment stop on the transfer agent's 
records. 

MR. PERLMUTTER: Your Honor, again I move that 
the witness is not being responsive to the question be- 
cause he has given justifications for his issuance as 
opposed to reasons as to how he came about to have doubts. 

THE COURT: He is saying two things at once, 
but that's all right. 

A May I amend that? 


Q If you wish. 
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A Now that I recall, my first having doubts was 


at the time when Mr. Tucker--I think it was Mr. Tucker who 
called Mr. Duncan down for interrogation, which would have 
been in October, 1972. At that time I did not represent 
UMI but attended with Mr. Duncan, as a matter of personal 
courtesy to him. I had suspended service to UMI beteen 
July and November of '72 and then finally terminated in 
January of '73. 

Q Were you aware at the time when the transac- 
tions happened of the facts indicated in your transfer 
chart--transfer schedule of the source of certain trans-~- 
actions as having been introductions made by either Mr. 
Burda or Mr. McCartney? 

A No. 

Q You were not aware of the activities of Mr. 
Burda or Mr. McCartney with respect to the offering of 
stock to people among whom were Mr. George Andersen and 
his wife; is that correct? 

A No. I was not aware. 

Q Does that statement apply equally to the other 
transactions indicated on your schedule where the schedule 
indicates introduced by Burda or introduced by McCartney ‘ 


A Well, there was one other, and that was Harold 


Bach, who did introduce very few people to Mr. Duncan for 
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stock transactions. 

Q Were you aware of the Bach introductions? 

A ho. I was only aware of Mr. Bach's personal 
relationship with the company. 

Q How did you become aware of the McCartney or 
Burda sources of those transactions, was it in connection 
with the preparing of the schedule or with a suit or how 
did that happen? 

A It was in connection with the preparation for 
the hearing. 

Q This hearing? 

A Yes. These hearings. 

Q And it was not until that time that you became 
aware of those facts; is that correct? 

A That is right. 

Q Looking back at the transactions reflected in 
your transfer schedule after the time in May of 1968 when 
Mr. Duncan became president, do you have a view or an 
opinion with respect to whether or not there came a time 
when your arrangement with Horsey had ceased to be followed 
by UMI management with respect to those transactions with- 
out your knowledge? 

A I don't understand the question, Mr. Brewer, 
please. 
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Q As you look back at that schedule of transfers-- 
and I ask you to do so--and you look at the asterisk on the 
second page--the two asterisks in the middle of the second 
page, which indicate a point in time at which Mr. Duncan 
became presiaent--do you see that on the second page? 

A Yes. 

Q Mr. Duncan became president on 5/16/68. And 
then as you look through that schedule-~-at the transfers 
which happened after that and you see~--you begin to see on 
page 3 at the top the name of Burda, and then as you turn 
the pages you see at the top of page 4 Mr. Burda's name. 
Does that suggest to you now in retrospect that a time 
may have arrived in the course of these transactions when 
transfers were referred to you on a different basis than 
your understanding with Horsey? 

A Yes. Had I known at the time Of the relatianshi 


| 
with Burda, or the relationship with McCartney, I might have 
questioned these transactions a little more carefully. 


They did appear to be more numerous in the year | 
following Mr. Duncan's reelection as president--or election | 
as president, but, still, they were, as I see it, separate 
and isolated transactions and in no way, in my view, to 


be construed as a public offering. 


Q Locking back on those transactions, does it 
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appear to you that Mr. Duncan was applying the terms of 


your arrangement with Mr. Horsey as Mr. Horsey had applied 


it? 
A Now? Looking back now? 
Q From your mind now looking back at it. 
A I don't know. It would be entirely possible 


to assume that during that period Mr. Duncan may have 
stepped out of--shall I say out of bounds or out of the 
limits of the understanding that I had with him. 

Q If he did, you didn't know that he was doing 
so at the time, did you? 

A No, sir. I. do not intend by that statement 
to accuse him of doing anything that's out of line. 

Q Now, Mr. Homans, with respect to your present 
practice in securities law and with respect to--well, I 
would ask you to consider that in your mind for a moment 
and to consider the prior testimony in which you testified, 
I believe, that you have at present only three clients who 
have publicly issued stock. 

A Four. 

Q Four. 

I believe you testified that with the excep- 


tion of UMI--is that one of the four? 


A No. 
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Q Excluding UMI, that all of those four clients 
have involved on your part the issuance of private place- 


ment opinion letters with respect to fewer than forty 


recipients? 
A Yes. I did so testify as an approximation. 
Q In the entire history of your practive of 


securities laws from 1951, I believe, to 1973; is that 
correct? 

A Well, actually the rendering of opinions, 
shall I say, began with '67. I had no call for the ren- 
dering of opinions prior to that time, even though I was 
doing some securities work. 

Q I would now like you to make an estimate, if 
you would, of how many private placement opinions you 


might be--that is how many recipients would be covered 


by the private placement opinions which those four corpora- 


over the next let's say three years? 


MR. PERLMUTTER: I object to the question, 


your Honor. 


THE COURT: Sustained. 


MR. BREWER: Your Honor, I respectfully submit 


one of the issues which this Court will have to consider-- 


THE COURT: 


tions would in your estimation be asked to require of you | 
This is to the likelihood of his 
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repeating these offenses in the future. 

MR. BREWER: Yes. What I am trying to get at 
here is =he proper situation that he doesn't even have-- 

THE COURT: His opinion isn't even going to 
control. We are uot going to get through today. ire we? 
I can see that. 

MR. BREWER: Not if there is going to be 
significant cross examination, but I would assume there is. 

MR. TUCKER: I would a. this time seek to find 
out from Mr. Brewer as to how long he intends to continue 
the direct examination of Mr. Homans. We have cross 
examination to do, but it is somewhat limited. I believe 
we can do it rather quick"*y if he is near the close of his 
direct examination. 

MR. BREWER: I am pear the close of it, yes. 
THE COURT: All right, I will 1.t him answer 
the question so we can get aliead. I must say, though, 
his estimate of what is likely that he would do in the 
way of opinion letters is not necessarily contro’ ling. 

MR. BREWER: No, of course it isn't neces- 
sarily controlling, your Honor. 

THE COURT: We usually don't deal in prophecies 
here, but-- 


MR. BREWER: He has testified on what he has 
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been called to de for those clients for the Past-~ 
THE COURT: I will let the witness answer the 


question because we are taking up more time with colloquy. 


A Mr. Brewer, I can only answer that, as the 


! 
| 
Judge indicated, that i have no crystal ball, but on the | 
basis of what clients have asked of me in the past, I can | 
estimate what their requirements might be in the future. | 
In the case of one client, I have issued aii | 
been requested for no opinion ietters at any t ime and I | 
have represented this client since 1962. | 
In the case of another client whom I have | 
represented sance 1968, I have been asked only for perhaps | 
a half-dozen opirion letters relating to stock being teound | 
to employees under a qualified stock sannten plan re.ating L- 
to two rule 154 opinions by an insider for the sale of | 
1% of his stock in two six-month periods and the third 
insider under 154 for a sale of 1% of the out:tanding, 
no transfers, except a recent transfer in which one cof- 
trolling stockholder sold all his stock to step away 
from the company to the other controlling stockholder. 
In a third company I have issued perhaps a 
dozen opinions since 1968, al! for transfers within ‘ 


family groups as gifts and all for original issues where 


the corporation acquired other corporations in exchange 


i 

' 
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for stock. 

With reference to the fourth corporation, I 
have issued two, one who I have represented since March, 
1970. I have issued two rule 133(d) opinions for 1% be- 
cause of a--resulting from a merger under rule 133 which 
was then in effect and is no longer in effect and I have 
issued perhaps a dozen opinions of transfers made by in- 
siders to members of their family as gifts at year-end for 
che furpose of taking advantage of certain tax advantages. 

Yes, and one more opinion on October 30th of 
1973 to a single stockholder of an acquired company. In 
all cases restricted shares. 

The o1.ty shares which were freed up, so to 
speak, were the two 133 (d) opinions and the two 154 
opinions. 

Q Just incidentally, did you ever fre up any 
stock of UMI, that is free it from the restrictive legend 
and from the stop order with the transfer agent? 

A Except for the transaction involving a nominai 
amount of about 1,000 shares or 2,000 shares, which had 
been given to a lawyer who represented Mr. Duncan in Los 
Angeles, Donald Gmaltz, who furnished to me an opinion ot 
very prestigious counsel in Los Angeles, a firm, and who 
indicated special services--special circumstances in which 
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he had left his association with Keating & Sterlirg and 
was opening his own office in Los Angeles and he needed 
the funds after an ownership of two years, or three eas 
and .I freed up those shares. 

Other than this transaction I have no recol- 
lection of having freed up any shares involved in this 
schedule. 

Q Based upon the experience you have just des- 
cribed with your four remaining clients you have who have 
stock outstanding witn the public, is it your test estimate 
at this time that such opinions as--private placement 
opinions as you might be called upon to render in the 
future by those corporations would be of the same charac- 
ter at approximately the same rate per year as those re- 
quests have been in the past? 

A I would think so. I know of no circumstances 
at this time which would change that ratio. 

Q Mr. Homans, I would just like for you 
briefly to go back over your academic record, your 


professional-- 


THE COURT: It's already in the record, isn't 


MR. BREWER: I don't believe his professional 


asscciations are, your Honor. 
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THE COURT: We are going to adjourn in about 
five minutes. 

A I received by AB degree from Columbia College 

in 1926; my LLB from Columbia in 1928. 1 was admitted 
to the bar in December, 1928. I am a member of the auastga 
tion of the Bar. Excuse me, Judge. 

THE COURT: I think we better take a little 
time on this. 

We will adjourn. 

MR. BREWER: I am afraid the witness is getting 
rather emotional. I would like to request a recess. 

THE COURT: Yes, we will adjourn. 


I will try and fix it when I can pick this 


happens with this other case, which is-- 

THE WITNESS: Judge, I have to be in California 
in March and I would not like to go under the same strain 
and tension that I had coming back. 

THE COURT: I am starting a case, a securities 
criminal case. It is going to go for two months, probably. 
I wouldn't worry about the month of March. 

THE WITNESS: Okay. 


MR. PERLMUTTER: Your Honor, in all fairness 


to the SEC, I believe we have established a prima facie 
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case for at least a preliminary injunction. I do request 
at this time, if the case is going to be adjourned, that 
we do get at least a prelimiary injunction based on the 
evidence that has been testified to so far. 

MR. BREWER: That is most vigorously opposed, 
your Honor. 

THE COURT: I am not too sure of that. 

THE WITNESS: Do you know what a preliminary 
injunction will do, Mr. Perlmutter? 

THE COURT: No. The application is denied 
at this time, but I will try and get to it as fast as I 
can. 


(Adjourned sine die.) 
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effective, and that was done at the request of the 
Commission. 

MR. BREWER: That was the registration statement -f~- - 
which Mr. Gedalecia had been retained to file promptly 
in 1967. It wasn't filed until two years later, and then 
it never became effective and was ultimately withdrawn. 

THE WITNESS: It wasn't filed until four years 
later, Mr. Brewer. 
The only statement I wish to make, Judge, is the 
following, and in referring to my illness I do not do so to 
influence the Court or gain the Court's sympathy, but 
merely to point out the chronology of the entire matter. 

Some time prior to June 28, 1973, I was advised 
by Mr. Tucker that I might be a potential defendant or 
target, as he called it, in an action against UMI for 
injunctive relief. 


At that time he gave me a copy of SEC 


Release No. 5310, if your Honor is familiar with that. 


THE COURT: It will have to be marked as an 
exhibit. 

THE WITNESS: All right. 

Which set out the procedure under which such 
"target" would be permitted to submit a statement of his a 


position and exculpating facts. 


He told me no decision had been arrived at as to 
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whether I would actually be included as a defendant, but he 
would let me know. 

On June 28, 1973, he advised me that I would be- aie 
included as a defendant. I immediately telephoned Mr. 
Moran and made an appointment to see him on Tuesday, 
July 3rd. In the early morning hours of July 1, 1973, I 
was taken to the New Rochelle Hospital and placed in the 
intensive coronary unit. 

On Monday, July 2, 1973, my brother telephoned 
Mr. Moran's office to cancel our appointment because of 
the circumstances. Subsequently, Mr. Tucker telephoned 
my office to inquire the name of the hospital and the 
name of my doctor, which my secretary furnished. 

A few days later, he telephoned and spoke to my | 
brother, who advised him that the hospital reported my 
condition as critical. Mr. Tucker, on a conference 
speaker telephone, advised him that because of my condition 
I would be dropped as a defendant in the suit against UMI. 

On August 20, 1973, one day before the papers 
were filed in court, and while I was convalescing at home, 
my brother was informed that I would be included after all 
as a defendant in the Section 5 count, but I would not be 
named as a defendant in the fraud count, which is what 
transpired. 


I was not named in the fraud count. 
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2 cases, except in one or two instances for nominal amounts 
2 When my brother pointed out that this was | 
3 || of shares based on other counsel's opinions and special 
3 II a reversal of the previous decision not to include me 
A -, 4 circumstances. boo wi 
se a at all, he was advised that Washington had directed that ~— | 
5 || On all the evidence, I submit that the drastic 
5 | I be included. | 
6 | remedy of injunction, temporary or permanent, is not 
6 I give this chronology for two reasons: | 
| ts warranted in this case, especially in view of the 
y an One, to show that I was never given an 
| horrendous consequences which would ensue for me in the 
8 || Opportunity under Release No. 5310 to submit a statement of 
9 || suspension from securities practice. 
9 | my position and exculpatory facts; and | 
10 I submit that my conduct in this case does not ; 
10 Two, that if the regional office had decided 
| ll warrant such result after forty-five years of practice 
11 that I was not a necessary party for relief against UMI, I 
12 || with an impeccable reputation. 
12 | should not have been included as a defendant at all. 
. 13 Since it would, in effect, cause my retirement 
5 13 As to the merits, I firmly believe, with all 
14 under humiliating circumstances. 
14 sincerity and humility, that I was never reckless, careless 
15 Most of my practice is as corporate counsel for 
\ 15 nor negligent,even under the new standard in this Circuit, 
16 || public corporations, and this would terminate my ability 
16 in furnishing my own opinions; that I did precisely what 
17 to earn a livelihood. 
17 Judge Kaufmann in his opinion indicated a careful lawyer 
18 
18 should to to prevent distribution of unregistered shares. 
19 
19 I never issued an opinion until I had an investmen 
20 
20 letter in hand. On each occasion I instructed that the 
21 
21 shares be legended so as to restrict further transfer, 
22 
which was done. On each occasion, I instructed that a is 
Rad 23 stop be placed on the transfer agent's records, which was 
24 
done. I never freed up, in the vernancular, any shares 
25 
25 as was done in large quantities in the Schiffman and Fields 
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THE COURT: Asi. Sight. 

MR. TUCKER: Your Honor, now that this 
matter has become a part of the record, we would request _ 
just a short opportunity to put a somewhat opposing state- 
ment on the record with regard to the earlier matter. 
Certainly the latter matter goes to the merits of this case 
and I think that is a matter to be decided after briefs 
and findings of fact are submitted. 

MR. BREWER: No objection at all, vour 
Honor, to the SEC putting in whatever they think is 
appropriate. 


THE COURT: Sure, fine, well I would expect 


THE WITNESS: Do you wish, Mr. Brewer, the 
53 then should be submitted as an exhibit, the release 
that I have reference to? 
THE COURT: Since you made reference to it -- 
MR. BREWER: It's a part of the law of the SEC. 
I don't think we need make it part of the record. 
THE COURT: All right. I don't care. The 
government may want to make it part of the record. 
MR. BREWER: You want it in? Put it in. 


I don't care. 


THE COURT: It's referred to in his statement. 
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UUNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SECURITIES AND EXCHANGE COMMISSION: 


Plaintifé, 73 Civ. 3626 (CUT) 


-againste- 


UNIVERSAL MAJO& INDUSTRIES CORP. 
JAUES G. DUNCAN 

YRNSANERICAN PETROLEUM CORPORATION 
ROY M. HORSLY 

DAINER OIL AND GAS TUNDS, INC. 

TAN MeCARTHEY 

ARTUUR J. EOMANS 


EDWARD G. GEDALECIA 


Defendants. OPINION 
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TUITE 


Sp a 


This action for injunctive relief, tried to the Court, 


involves the liability of an attorney, Arthur J. Homans, for 


Securities Act of 1933 ("the Securities Act"), 15 U.S.C. § 7/e. 
The Securities and Exchange Commission ("S.E.C.") brougut 


tle instant action for preliminary and permanent injunctive xe- 


lief against the defendant Nomans and seven other defendants 
1 


(three corporations and four other individuals) for vieletivu 
of Section : of the Securities Act, and against four of those 
defendants, not including defendant Homans, for violation of 
the anti-fraud provision of that statute, 15 U.S.C. § 774(a), 


and Section 10(b) of the Securities Exchange Act of 1934 ("the 
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Exchange Act"), 15 U.S.C. § 784(b). Seven of the defendants 
named in the complaint consented * the entry of permanent in- 
junctions against them. The trial of this matter therefore 
involved only that portion of the complaint directed to de- 
fondant Homans, who was an attormey for the defendant Universal 
Major Industries Corp. ("uM~I") during the relevant period. 

The pertinent portions of the complaint allege that 
lomans has been engaged, is engaged, and will, unless enjoined, 
continue to engage in acts and practices which constitute and 
aid and abet violations of Section 5(a) and (c) of the Securi- 
ties Act (Complaint { i). More specifically, it is alleged 
that, beginning in Septcuber 1967 and extending into February 
1973, the common stock of UMI was sold or transferred to the 
public in large quantities, although no registration statcment 
had become effective (Complaint 4$ 14, 16), and that these sales 
were carried out by making use of the means and instruments of 
transportation or comiunication in interstate commerce and of 
the mails (Complaint § 15). The codiplaint further alleges that 

"17, ALL unregistered common stock of Wil was 
issued in conjunction with various opinions of 

counsel as to the legality of the transactions. 

The opinions were reasercd by the defendant Homans 

and the [firm to which Edward G, Gedalecia, an- 

other defendant named in the suit, belonged] .... 

Each such opinion of counsel rendered by llomans 

or [Gedalecia's] firm represented that the issu- 

ance o£ UMI common stock to which the opinion pere 

tained, was exempt from registration under the 

Securities Act pursuant to cither Section 3(a) (9) 


or 4(2). In fact, the aforementioned offers, 
sales, and delivery after cales o£ UMI securitics 


=2@ 
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were not exempt under Section 3(a)(9) or 4(2), or 

any other section of the Securities Act, which fact 

the defendants Homans and Gedalecia Imew, or in the 

exercise of reasonable care should have known." 

After an unsuccessful motion to dismiss the complaint, 
the Court proceeded to take evidence regarding the allesations 
Girected to Homans. As the hearing progressed, and as confirmed 
by the S.E.C. after ‘asta Sie’ liability under the Sccuri- 
ties Act is now limited to the claim that he aided and abetted 
others in violating the Act by having written 206 letters wnich 
asserted directly or indirectly that the issuance and sale from 
September 1967 through February 1973 of over 3 million shares of 
UNI common stock to over 600 persons was exempt under either 
Sections 3(a)(9), 4(1) or 4(2) of the Securities Act, when he 
knew or should have known that UMI was engaged in a public ofier- 
ing and distribution of its securities for which a registration 
statement should have been filed. 

Homans contests liability on a multiplicity of grounds. 
In particular, he claims that there was no need to file a recis- 
tration statement with respect to the securities in question 
because the sales were "private esessnetteer Second, he 
argues that, even if the securities in question should have becn 
registered, his activities could not be classified as aiding and 
abetting a violation of Section 5 of the Securities Act since he 
had no kmowledge and could not have reasonably known that his 


letters--which he claims wore not "opinion" letters--would be 
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used in furtherance of aa unlawful scheme. Additionally, Homans 
argues that issuance of 2 permanent injunction, in light of the 
facts and circumstances of the case and in view of the potential 
Gamage to his professional carecr, would be an abuse of discre=- 
tion. 

The following constitute this Court's findings of fact 


and conclusions of law: 


A. Backrround Facts 
1. UWL 

The corporation whose common stock was allegedly distri- 
puted in violation of the registration requirements of the Secu- 
rities ae a Nevada corporation with its principal 
place of business in New York. From 1959 through August 1966, 
UMI was controlled by Leonard Ashbach. In August 1966, James 
G. Duncan conveyed all of his interest in a corporation knowm 
ac Duncan Oil and Chemical Corporation to Wil, in exchange for 
which he received UMI stock. 4s a result of this transaction, 
both Duncan and Ashbach became the controlling shareholders of 
UMI, with equal voting control. Duncan Oil and Chemical Corpo~ 
vation, then engaged in exploration for oil and gas, acquis: tion 
of acreage under lease, and drilling and operation of wells, 
became a UMI subsidiary. 

In March 1967, owing to a dispute between Ashbach aud 


Duncan, Ashbach relinquished his equity in UsI to a group of ine 


ole 


TE 
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Cividuals headed by Roy M. Horsey ("the Horsey group"). From 
that cate until May 1968, the Horscy group was engaged in the 
day-to-day management of the corporvction. From May 1968 anc 

thereafter, daily managemeat of the corporation was lodged in 


Duacan. 


2. Homans' relation with Ui 

Homans first became associated with UMI in 1959, around 
che time Ashbach--who had known Homans since 1944-became its 
controlling shareholder. Homans’ position at that time was 
cenezval or corporate counsel to UMI. In that capacity, he acted 
as an advisor to the corpozation in both matters of general 
corporate and securities law. He continued in that capacity 
wuen, in 1966, Duncan purchased a one-half controlling interest 
sn UMI and dato and past Mazch 1967, wnen his friend, Asiabach, 
terminated his relationship with tus corporation. 

It was not until Octovcr 1967 that Homans claims chat 
his relationship with UML materially changed. It was in that 
month, according to Homens, that UNI decided to retain cpceial 
securities counsel, He clcins chat ne was instructed the, -- 
tacn on, he (Homans) was to perfoma legal services for tie core 
poration as corporate counsel only aan sa all securitics work 
would henceforth be left to Gedalecia. lomans also clains 
taat he was instructed that any vcimbursement for securitics 


work he might occasionally be asked to do would be rendered 


@5@ 
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separately, on i per diem basis. In fact, he never received 


any per diem velmbursement for services rendered in connection Homans' explanation is accurate. 


with Uui's securities activities, Finally, he contends thst In any event, Homans continued to work for UMI until 


the simultaneous decision of the Loard to move their corporate January 15, 1973, with the exception of a short hiatus (July 


offices to Gedalecia's firm was connected with the decision to | through November 1972). 
retain Gedalecia as securities comsel. t should also be noted that, from August 1970 until 
Thr minutes of the meeting of the Loard of Directors of | Uctober 5, 1971, Homans served as Secretary on UMI's Board of | 
October 26, 1967 (Def. Exh. LE) suggest a different explanation Dizectors. However, his liability under the Securitics Act is | 
of the events. It appears that Gedalecia and his firm were re- based upon his activities as an attorney for UMI, and not upon | 
tained, at least initially, "to undertake the filing of a regis- the fact that he served on the Board. ! 
& ration statement on behalf of the Corporation with the Sccuri- 


; . ms aa = EB. The ieeurities Trancactions 
ties and Exchange Commission...." ‘Td. at p. 2). Moreover, the Se te ee ee akg al ee 


' m 1. Description 
real reason that UMI decided to move its corporate offices to ' 
During the relevant period, UMI's capital structure was 


Gedalecia's office was that UMI's rent payments for the office 
P - - composeé of three tiers: (1) 6% coavertible debentures; (2) 7% 
which it then maintained were in arrears. (Id. at p. 6). ‘iuc ssid 
’ nee . - a | convertible debentures; and (3) comzon stock. No registration 
move to Gedalecia's office was viewed as “temporary”, to lest 
. stotoment was ever filed with respect to either debenture issuc. 
until the registration statement had been filed and until uit meee ' 
, . , ; in Nexch 1971, UME filed a xvegistration statemeut covering tic 
had found "permanent" offices. (id. at p. 6). The minutes nuke sad ° 2 S 
| sa a issuance of 1,921,000 shares of UxI commoa stock; for, that 
no mention of the fact that Homans was thereafter to refrain | 8/ 
. lta ‘ ~ da statement never became efiective. | 
{som advising UMI oa sccurities matters. In view of the cccivie 
f dial - - - , Between April 1967 and December 1968, UNI issuca anyone 
tics in wnich Homans thereafter cagaged, see discussion icc u 
Pe ; , mately $3,500,000 of its 6% convertible debentures to sopronle 
infra, it is probable that the minutes reflect the true siute 
: 2 : mately 425 transferees. Lbetwoon November 1966 and Novenber 1yG0, 
of affaire. However, inasmuch as Nouans' liability is bascd 
: UI issued approximately $440,000 of its 7% convertible dcbcn- 
not upon his title, but upon the acts which he perfornca, sce 
Le tures to approximately 26 transferees. These particular transe 
discussion Part De2 infxve, the Court need not decide whetiucr 
actions are not directly «ct issuc in this suit; however, tucy 


wj@= 
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Pat A Ds PR ae ee ee a 


form the basis for some of the allegations directed to Homans. 
The securities transactions which Homans is alleged to 
aided and abetted in violation of Section 5 of the Act 
(1) issuances of common stock by UNI upon conversion of 
6% and 7% debentures; (2) issuances of common stock by W-l 
~ interest on the 6% and 7% debentures; (3) issuances of com= 
mon stock by UMI in exchange for cash, interests in oil and fas 
properties, or services; (4) transicrs of UNI common stock by 
Roy M. Horsey; and (5) transfers of UMI common stock by Duncan 
and by Transamerican Petroleum Corporation ("Transamerican"), 
a corporation wholly owacd by Duncan. The ——- number 
of shares involved are set forth in the margin. 


2. Transferees ‘ 

Although it is likely that UMI stock was offercd to pere 
sons and entities other than those which actually received the 
Homans claims that, while he was connected with Ul, 
ho had no knowledge of any such offers. We turn, thea, to a 
discussion of those who actually reccived UMI common stock as 
a result of the types of transactions deseribed above. 

There is no question that some of those who reccived Wit 
common stock during the releva:.t period were “insiders", con.» 
menbers o£ UMI's management and/or controlling stockholcors. 
However, transfers were also made to persons with only the most 


tangential connection to UMI o= with no connection at all. 


ofe 
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Two transferees testified at trial. The first, Faust 
Nardone, purchased 5,000 shares of unregistered UMI common stock 
from Duncan on January 4, 1971. At the time of his purchase, he 
was employed by the Board of Education of the City of New York 

a carpenter foreman. He had only a slight connection with 
+4 The second transferee, Georg Andersen, an architectural 


designer, purchased (with his witc) 1,500 shares of UMI common 


stock on July 22, yi He, too, had only the most tenuous cone 
1 


nection with UNI, but became interested in the company after 
talking with his neighbor, Ian McCartney, a UMI employec. 

Homans himself testified as to the identity of a great 
many of the persons and = which received UNI common stock 
during the relevant period. He testified that, in addition 
to the transfers made to members of UMI's management and their 
imnoediate families, transfers were also made to business asso- 
ciates of members of management, personal acquaintances of 
members of management, persons who held fractional interests 
in wells in which UMI or members of UMI's management also licld 
jaterests, and persons and entities which had performed ccrvices 
fox the corporation. 

The transferees' knowledge of the securities world anc 
o£ UNI's business varied. Obviously, those transferees who were 
members of management, those transferees for whom management 
made the investment decision, and those other transferecs wno 


were generally acquainted with the ups and downs of securitics 


ais 
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iavestments and wno otherwise had easy access to UNI management 
stood the best chance of understanding the nature of their ine 
vestments in UMI and the relative risks involved. However, 
theve were others whose knowledge and understanding of what 
was involved could only be characterized as minimal. 

Thus, Mx. Nardone, although concededly an investor in 
high risk cecurities and a person "= followed the stock maxket, 
was not a "sophisticated" investor. He testified that he 
approached UMI (or, more correctly, Mr. Duncan) for the purpose 
of investing in UNI unregistered coumon stock after attending a 

stockholders meeting et which "ti. Duncan had charts, and 
then up on the bulletin board and he started showing all 
yeaa and all the projections showed up and up and 


.'"  MNaxdone testified that he had no understanding of the 


up 
16/ 
charts. " signed an "investment letter” which he did not 
“~~ Mx. Andersen testificd that, although Mr. 
MeCartney, who introduced him to UiI, elaborated on the company's 
affairs, Andersen did not fully undeystand him. He too testi- 
fied that he did not understand the import of the "Investment 


letter" which he was asked to sign. Indced, he did not recole- 


lect whether there _ any restrictions on the securities wuich 
19 


he had purchased. 
It is not at all clear from the record what kind of 
information was made known to a prospective transferee or what 


kind of information would have been made known to one had he 


site 
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inquired. Certainly, there was no proof that there was any 
uniform attempt to present transferees with the sort of informae 
tion wnich UMI would have had to have —_— available had the 
coxporation registered its securities. 
C. Homans’ Activities in Connection 

with the Sccurities Transactions 

1. The Letters 

Thue S.E.C. alleges that Homans wrote a total of 206 

"“ooinion letters" in connection with the five types of transace- 


tious described in Part Bel suvra, and that these letters were 


instrumental in furthering the issuance and sale of over 3,000,000 


shares of UMI common stock to over 600 transferees. Homans, on 
the other hand, contends that the letters, which he concededly 
wrote, were nothing more than cover letters or "transmittal 
Letters." 

For purposes of conveniencc, the letters can be classi- 
fied as falling into one of two categories: Formel letters and 
Torm=-2 letters. 

According to Homans, Formel letters, used in reference 
to the issuances of coarion stock upon conversion of debentures 
aad in lieu of cash intercst upoa tie debentures, are on tiicir 
Esce "transmittal letters". Such letters were written undcr 
Homans' letterhead and were addressed to UMI's transfer agent. 


Exhibit 3 is a typical Formel lettcr. It reads: 
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"I refer to the attached letter of instructions 
from the authorized officers of Universal dated May 
13th, 1968, with reference to the issuance of common 
stock of Universal upon a conversion of certain out- 
standing debentures of Universal. 


"with respect to the issuance of shares in accord~- 
ance with the conversion provisions of the debentures , 
I am enclosing herewith copy of a letter of opinion 
from (Gedalecia) , who (is) special counsel for Universal, 
bearing date March 1lth, 1968. 


"The undersigned renders no opinion as_to the orig- 
inal sale or issuance of the debentures which are pre~- 
sentl resented for conversion, but I rely on the 
opinion of (Gedalecia) to the effect that the conver- 
sion of the debentures and the issuance of the stock 
upon_such conversion, in and of itself, does not con- 


stitute a violation of the Securities Act, 


"However, I call to your attention that it will be 
necessary to place an appropriate investment stop on 
your records and to place an appropriate legend upon 
the face of the certificates of stock to be issued, 
(Emphasis added) 


The Form-1 letters always accompanied a letter from Gedalecia or 
his firm addressed to UMI. Exhibit 3A, typical of Gedalecia's 


letters, reads; 


"This refers to your question respecting the con- 
version into stock of outstanding debentures of 
Universal in accordance with the provisions contained 
therein, 


"In view of the fact that the debentures and the 
underlying stock into which they are convertible were 
in our opinion, sold in transactions violative of 
Section 5 of the Securities Act of 1933, as amended 
(as well as the Trust Indenture Act) the conversions 
at this time, as proposed, would not constitute addi- 
tional violations of the Act," 


ee also Exhs. 4, 4A, 5, 5A. 


The other type of letter, used in reference to all of 


‘. 
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the other transactions, was also typed under Homans’ letterhead 


and addressed to UMI's transfer agent. According to Homans, 


these Form-2 letters were also “transmittal letters" in the 
scnse that, although they ostensibly contained an opinion from 
lomans, they were really mere codifications of Gedalecia's opin- 
iou, selayed to llomans either by Gedalecia or by a member of UMI 
management after speaking with Gedalecia. Exhibit 6, typical 


of such Forme2 letters, reads: 


"Reference is made to the accompanying letter 
dated January 30th, 1970, from Universal Major Indus- 
trics Corp., instructing you to issue a total of 
15,750 shares of the common stock of Universal to 
the persons designated in said letter. 


"I am counsel to Universal and I submit the fol- 
lowing opinion to you. I have examined the minute 
books of the corporation and other relevant documents 
and on the basis of the foresoing, it is my opinion 
that the issuance of these 15,750 shares have been 
duly approved as required by law; and that all appro- 
priate action necessary for the issuance of such 
shares has been taken. It is therefore my opinion 
that such shares, wnen issued, will be regularly ise 
sued, fully paid and non-assessable. 


"You are further advised that these shares have 
not been registered under the Securities Act of 1933. 
Therefore, you are retjucsted to place an appropriate 
notation to the effect that further transfer of thcse 
Shares is restricted except under applicable rules 
and regulations of the Securitics and Exchange Coraise 
Sion. You are further requcsted to place an appro- 
priate legend on the certificates themselves to the 
same effect, 


"You are further advised that the corporation has 
received from the persons named so called ‘investwont 
letters' in form approved by the undersigned, to the 
effect that they are acquiring the said shares for 


investment only and not for public sale or distribu- 
tion. 
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"It_is my opinion therefore that the issuance of 


such chnares is not in violation ox the securities Act 


ox J5335 mot or tue ruLes ond reculations ox the 
Securities ano sncvenes Comission. (uinpnasis addec) 


The "Form-2" letters, it should be noted, did not contain any 
enclosures from Gedalecia. Sse also Exh. 7A. 

To classify either form of letter as a “transmittal 
letter" is an understatement. The “Forme-z" letters speak for 
themselves. The fact that such letters were purportedly writtcn 
under Gedalecia's direction does not negate the conclusion that 
any third party receiv . 3 such a letter would have reasonably 
concluded that Homans, as an attorncy, was expressing his own 
opinion as to the legality under the Act of a part:.cular issu- 
ance or transfer of stock. 

The Formel letters, similarly, could reasonably have 
been understood as expressing an opinion, albeit one made "in 
reliance upon" another's opinion, as to the legality of the 
issuances Waich they covered. If, as Homans contends, such 
letters were merely intended to serve as "transmittal Ictters", 
it is difficult to understand why such letters were written on 
Romans’ stationery (or, indced, why Homans, an attorney, wrote 
‘any such letters), why such letters directed the issuance of 
sestricted and appropriately legended stock, and why such letters 
contained a statement indicating that Homans xelied upon tae 


opinica of another, 


A-150 


_D, J, DATED JULY 11, 1975 


OPINION OF HON, CHARLES H, TENNEY, D, J 


2. The Claimed Exemptions 
Of the total of 206 letters which Homans admittedly 
wrote, either on his own or in reliance upon Gedalecia, 8&2 of 
then, written between May 16, 1968 and May 1970, covered the 
Scsuance of 1.1 million shares of UI's common stock to approx= 
imately 250 debeaturcholders for conversion of their 6% and 7% 


debentures. Those $2 letters wore of the Form-l type, 2 Gas 


Vomans indicated that he was relying upon an opinioa of Gedalccia, 
contained in a letter to UMI dated March 11, 1968. That lettor, 
quoted supra, stated that, although the issuance of the under- 
lying debentures was violative of the Act, the conversions and 
issuances upon conversion would not constitute violations of 
the Act. Although the March 11, 1968 Gedalecia letter does not 
state upon which section of the Act that conclusion was bascd, 
it appears that it was based upon Section 4(2) of the Act 
Another 36 of the letters covered the issuance from 
cbout August 21, 1969 to Jume 15, 1971 o£ approximately 270,090 
shaves o£ UMI common stock to approximately 300 debentuxcholcers 
in lieu of cash as interest on debentures. These lettcrs wer 
written between June 1969 and February 1971, and like the u2 
letters discussed above, weve Form-1 letters, this time based 
upoa one of seven opinions that had been rendered by Gedaleci:. 
or his law firm. Six of the seven Ccdelecia opinions relied 
upon Section 3(a)(9) of tae Act, waile the seventh relicd upon 


Section 4(2) of the Act. 


| 
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The remaining 8S letters, 21l of the Form-2 variety, 
covored issuances of UMI common stock for cash, services and 
property (46 letters) and Wil comson stock transferred to other 
by Duncan, Transamerican, and Horsey (42 letters). In the case 
of the former, Homans relied upon Section 4(2) of the Act; in 
the case of the latter, he xrelicd upoa Section 4(1) of the Act. 

3. Procedure wder which Homans 

issued the letters 

Homans testified at greath leagth as to the procedure 
se followed before writing any letter, whether of the Form-l or 
Foxrme2 type, to UMI's stock transfer agent. 

First, he testified that, before Gedalecia became special 
cecurities counsel for the corporation, Homans had instructed 
management as to the proper procedures which must be followed 
with respect to securitics transactions involving unrezistercd 
UNI securities, transactions waiich he referred to as "private 

xancsactions", These instructions, wnich Homans called an 
'umderstanding", provided that uarcgistered securities could 


ouly be transferred to persons closely and intimately relatcd 


to members of UMI management; that all prospective tranciéerces 
wore to be furnished with whatever financial information they 
roquired; that all prospective transferees were to be screcned 
as to their relative “sophistication”; and that in all instances, 


prospective transferees were to be instructed that the stock 


2/ 


He 


waich they would receive was "restricted", unregistered stock. 


athe 
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Second, he testified that he would never write any 
letter to Continental unless he had received (1) a letter from 
UMI authorizing the issuance or transferrance of the stock, 

(2) information indicating that the transaction was a"private" 
one or one involving en “exchange for working interests" and 
(3) a letter ("investment letter") signed by the prospective 
transferee indicating that the transfcree was acquiring the 
stock for investment purposes only; that the transfcree would 
‘ot dispose of the shares unless and until UMI's counsel was of 
the opinion that they could be so disposed; that the transferce 
understood that the shares were unregist.. 2d; and that the 
transferee had been furnished "with such financial and other 
data velating te [UMI] and its business which [the transferee] 
considered necessary and advisable to enable [him] to form a 
cccision conceraing [his] uaiincene ae UMI's use of the 
tem “private transactioa™ would indicate to Homans that the 
ssansaction was one negotiated under and in compliance with the 
temas of the understanding he had with management. UlI's use 
of the term “exchange for working interest" also meant to Ilomins 
that the transaction was a private one: the transferee was a 
"Sartner" or "joint venturer" with UMI in a well or wells; the 
transferee was a “sophisticated investor", having been suffi- 
ciently "sophisticated" to have invested in ofl and gas ventures 
for tax purposes; the transferee had approached UMI and had of- 


fcxed to "swap" his interest in an oil or gas well for an interest 


its 


| 
| 
| 
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im @ corporation with mmerous wells end acreage; and the deal 
had been Segeeenety one individually negotiated as to price on 
2 “one-shot” basis” 

Creciting Homans’ testimony as to the procedure he fol- 
lowed, it should be noted that Homans never instructed manace- 
ment that every prospective transferee was to be provided with 
the sort of information that UMI would have had to divulse had 
it complied with Schedule A. Additionally, Homans testificd 
that, although from time to time, he had an opportunity to mcct 
prospective transierces and that, on other occasions, he recoz- 
nized the names of transicrees as persons whom he would. consider 
"insiders", it was not his regular practice to look behind any 
of the representations made to hin. 

4. The c<unction of Honans' letters in 

the cistribution of UNI eccy-on stock 

Tae coaclusion that both the Formel and the Form-2 
ictters were waat are commonly known as "opinion lctters" is 
bolstered by the testimony of Joseph Lowe, a vice-president of 
Continental Stock Transfer Corporation ("Continental"), the 
company which acted as UNI's stock transfer agent during the 
velevant period. Lowe testizted that it was Continental's 
practice before taking any action to require (1) a letter from 

MZ authorizing the issuance or transfer of stock and (2) a 
second letter containing an opinion from UMI's designated coun- 


sel as to the legality of the issucnce or transfer. He further 
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testified that, had Coutinental received a letter from Gedalecia 
without an accompanying letter from Homans, j.e., a Formel letter, 
it would not have issued or transfozred any shares. The reason 
was that UMI had never formally advised Continental that it 

could rely upon Gedalecia's opinion. 

Homans claiis that he was unaware of Continental's 
“internal” policies. His claimed ignorance strains credulity. 
Tao very fact that Homanc continucd to write such lette to 
Continental dong after Gedalecia was retained as special securi- 
ties counsel belies that coatcation, Moreover, his testimony 
as to the circumstances under which he would send such letters 
negates his claim. As indicated earlier, he testitied that he 
would never issue any letter to Continental unless he had in 
hand an investment letter from the potential transferee, as well 


as information, in the form of a letter or an oral communication, 


. to Support the conclusion that the transfer was a "private trans- 


action" or an "exchange for working interest." Additionilly, he 
was always careful to provide in his letters that the stock trcans- 
ferred was to be "restricted" and appropriately legended. In 
other worus, all of his actions wove consistent with tho conclu- 
Sion that he had knowlcdse that his letters were considexcd 
opinion letters and that they were a conditicen precedent to the 
issuance or transfer of Uii™ common stock. Whether he had dixcect 
knowledge that his lettors were likely to be used in furthezvance 


of an unlawful distribution is a slightly different gucstica, 


-19- 
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wnich the Court now addresses. 


5. Homans’ State of Mind 

Homans contends that he had no lmowledge of any il).cual 
distributions of UMI stock and, furthermore, that, in light of 
all of the circumstances, he could not reasonably have concluded 
that such was the case. He contends that it was not until he 
had texminated his relationship with UMI and the S.E.C. had wce 
gun to investigate UMI's securities cealings that he discoverad 
that UMI might in fact have been engaging in illegal distribue- 
tions of its common stock. 

Homans suggests that, aftcr Gedalecia had been retaincd 
and efter Duncan had taken over management of the corporation, 
the understanding which Homans says he had with UMI management 
was surreptitiously abandoned, but that, in view of his relation- 
ship with Duncan and with Gedalecia, he could not have reasonably 
discovered that fact earlier. 

As Homans describes it, Duncan (with whom Homans did not 
share a close relationship) abandoned the understanding by cau- 
thorizing UNI employee:, e.%., McCartney, to solicit prospective 

varsferees. Such prospective transferees, Homans now concecdcs, 
did not alwoys have that degree of sophistication or relation= 
ship with UMI which even Homans would have considered sufficient 
to warrant an exemption under Section 4(2). However, because 
minagement continued to represeat to him that the transf{crs were 


"“ovivate transactions" oz “exchanges for working interests" and 
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4 


continued to forward to Homans signed "investment letters" from 


prospective transferees, Homans claims he had no reason to sus 
pect that his instructions to management. were not being followed. 
Homans further claims that it was reasonable for him to assume 
that Gedalecia was supervising the day-to-day implementation of 


lis instructions since Gedalecia was purportedly expert in such 


- matters, UNI had removed its corporate offices to Gedalecia's 


office, and Homans had been directec to stay out of such matters. 

In light of certain other evidence adduced at trial, 
however, the Court must conclude that, in some circumstances, 
Homans knew and, in other circumstances, had reasor to know that 
his client was engaging in illegal distributions of its common 
stock and that his letters were being used to further those 
distributions. To reach that conclusion, we must retrace our 
steps. 

In March 1967, the UMI Board of Directors authorized a 
"5rivate placement" of 6% convertible debentures in the face 


omount of $3 million. At the time the preposal came before the 


Board, Homans understood that 25% of the placement 2s to issue 


to Duncan in exchange for Duncan's having transferred to UM1 
his interests in certain oil and gas wells. Jased upon that 
understanding and upon other information to the effect thut the 
remainder of the placement was to go to a limited number of in- 
dividuals, Homans believed that the debentures could be distri- 


buted without filing a registration statement. 


~2 le 
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Within two weeks prior to October 27, 1967 {the cate 
Gedalecia was retained), however, Homans learned that the 6% 
convertible debentures were being issucd to "numerous" or 
“substantial” numbers of persons in exchange for their frac- 
tional interests in oil and gas wells, so that it now appeared 
to him that the original debenture issue should have becn regis- 
texed, He apparently informed Ulil management of his reserva- 
tions and it is quite probable that the retention of Gedalecia 
shortly thereafter was causally connected to Homans’ cowmunica- 


tion, i.c., it is probable either that management, unhappy with 


Homans' suggestion that the debenture issue be registered, dc- 
cided to look elsewhere for advice more amenable to its objec- 
tives or that, alternatively, Homans himself requested the 
vetention of other counsel for the specific purpose of handling 
the delicate matter of t.e debenture issue. Whatever the true 
facts may be, Homans was clearly on notice as of October 1967 
thet his client could aot be trusted in matters involving the 
distribution of its securities. 

The story does not end there. UM) continucd to scll tlic 
unregistered debentures as late as December 1968 without filing 
a registration statement. Additionally, UMI decided that it 
would issue UMI common stock for conversion of, or in licu of 
cash interest upon, the debentures. Kowans claims that he told 
management he would not write an opinion authorizing issuaace 


o£ common stock in those instances and demanded that managemca 


220 
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cbtain the opinion of other counsel for that purpose. Had 
Homans been ignorant of the fact that such distributioas of 
common stock (based upon earlier illegal distributions of the 
debentuxes) were themselves illegal, it is difficult to under- 
stand way he would have insisted upoa an opinion from other 
counsel. That he kmew he might be held liable for aiding an 
illegal distribution is buttressed by the fact that, although 
Homans blithely issued Forme2 letters regarding the legality 
under the Securities Act of other transfers of UNI common stock, 
he specifically used the Formel letter when asked to communi- 
cate with Continental regarding the issuance of stock upon con- 
version of or in lieu of cash intercst upon the debentures. 
Knowing that, on at least one occasion, his client had 
proceeded to distribute common stock where the underlying stock 
transaction was itself illegal, his failure to investigate the 
numerous other representations made to him regarding tho other 
transfers of common stock cannot be defended as reasonable under 
the circumstances, Although there is no direct proof that he 
had lmowledge that such transactions were illegal undex the 
Securities Act, his policy of relying upon the representations 
made to him without any investigation might be viewed as a cale 
culated attempt to avoid Liability based upon such lmowledge. 
Additionally, the claim that Homans reasonably relicd 
upon Gedalecia to ensure UMI's compliance with the Securities 


Act is undercut by the fact that the very first opportunity he 
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hac to observe Gedalecia's work revolved around the issuance of 
common stock upon conversion of the 6% debentures. Homans ad- 


mittedly relied upon Gedalecia's “opinion that the issuances, 


althouzh not accompanied by registyvation, were lawful under the 
Act. (Exh. 3). That “opinion”, 1£ that is what it can be called, 
provided in pertinent part that: 
"In view of the fact that the debentures and 

the underlying stock into which they are converti- 

ble were in our opinion, sold in transactions 

violative of Section 5 of the Securities Act of 

1933, as amended (as well as the Trust Indenture 

Act) the conversions at this time, as proposed, 

would not constitute additional violations of the 

Act. " (Exh, 3A) e 
Starting from the proposition that the letter is itself a non 
sequitur and remembering that Homans had by this time concluded 
that the debentures had been issued unlawfully, so that issuance 
of common stock upon conversion was impossible without registra- 
tion, it cannot be said that Homans was justified in assuning 
that Gedalecia was competent to advise UMI and that Gecalecia 
was adequately supervising UMI's compliance with the Securitics 


Act. 


D. Liability 
1. Illeral Distributions 


Homans is charged in this injunctive proceeding wi'n 
having aided and abetted others in violating Section 5 of the 


Act. That section provides in pertinent part: 


«24« 


| 
| 
| 
| 
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"(a) Unless a registration statement is in effect 
as to a security, it shall be unlawful for any person, 
directly or indirectly -- 


(1) ... to sell such security through the 
use or medium of any prospectus or otherwise; 
or 


(2) to carry or cause to be carried throush 
the mails or in interstate commerce ... any such 
security for the purpose of sale or for delivery 
after sale, 


(c) It shall be unlawful for any person, directly 
or indirectly, to mak®@ use of any means or instrumcnts 
of transportation or communication in interstate com- 
merce or of the mails to offer to sell ... through the 
use ox medium of ony prospectus or otherwise any secu- 
rity, unless a reg.stration statement has been filed 
as to such security...." 


The purpose of this section is "to protect investors by requiring 


registration with the Commission of certain information concern- 


ing securities offered for sale." Gilligan, Will & Co. v. 5.F.C., 


267 F.2d 461, 463 (2d Cir.), cert. denied, 361 U.S. 896 (1959). 
The sort of information which would be disclosed upon registra- 
tion is set forth in Schedule A, 15 U.S.C. § 77aa. 

There are certain limited instances whore, in the opinion 
of Congress, registration is not required. Thus, Section 3 of 


the Act, 15 U.S.C. § 77c, lists cortain classes of securitics 


Lor which a registration statement need not be filed. Section 4 


of the Act, 15 U.S.C. § 77d, defines in broad terms those tuanse 


actions in securities which need not be accompanied by registra- 


tion. Those two sections, however, are to be strictly constricd, 


A-161 


OPINION OF HON, CHARLES H, TENNEY, D, J. DATED JULY 11, 1975 


_ 


S.5,C. v. Continental Yobacco Co. ef S.C., 463 F.2d 137, 155 
(5th Cir. 1972). To establish a prims facie violation of 
Section 5, the S.E.C. must establich taat (1) no registration 
statenent covering the securities in question was in effect; 
(2) the securities were s .d; and (3) the sale was carried out 
by the use of interstcte communication or transportation anc 
the mails. Id., at 155-56. Gace those elements are establisiecd, 
the burden shifts to the party claiming the benefit of en excip- 
tion under Sections 3 or 4 to establish that a statutory excup- 
tion was in fact available. 


Therefore, the first point of inquiry is to detexminc 


whether the S.E.C. has establishec che elements of a prima ye 


/ 


case. That the S.E.C. has met its burcen under Section 5(a) is 
clear from this Court's findings of facts, Part Bel, supra. 
Tnere was more than enough evidence to show that UI conmon 
stock for which no registration statement ever became ciicctive 
was sold in interstate commerce through the use of the mails. 
io U.866.. § T7e{a). ‘Taus, our inquiry shifts to a detemiinicion 
of whether those sales wore exempt under Sections 3(4a)(9), 441) 
ox 4(2) of the Acte-the sections cited by Homans either directly 
ov indirectly in the Fornell aad Torme2 letters which he wrote 
to Continental, 

There is little point in discussing whether any oz tlic 


sales of stock weve exempt from registration by virtue of Sectioi 


3(a)(9) and 4({1). in his proposed findings of fact and post-trial 
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briefs, 4 ama makes little effort to establish their appli- 
9 


v 


it is clear that the major exemption upon which 
Coflendant relies is that contained in Section 4(2) for "transe 
actions by an issuer not involving aay public offering." 
Defendant's understanding of Section 4(2) is somewhat 
movel, le contends that the sales of unregistered UNI coumon 
stock all fell within that section because the sales were not 


pare of a single, integrated public offering, but were, rather, 


+) 


separately negotiated private transactions. (Def. PosteTrial 
Memorandum of Law, p..57). Thus, defendant spends a substantial 
amount of time trying to cstablish that the sales were not part 


4 
eee sr 


of the same issue, and that in each instance the sale was 
conducted privately and the price was separately negotiated. 
Lthough it is clear that, by making this argument, defendant 
hopes to squeeze under the "private offering exemption", his 
understanding of that excuption and its relationship to Section 
5 of the act falls far from the maxis. 
Although Section 4(2) does not define the meaning of the 
phrase “public cffering", the case law defining this phrase is 
now rather extensive. There is, for cxample, the seminal case 


of S.L,C, v. Ralston Purina Co,, 346 U.S. 119 (1953), a case 


with which defendant never really comes to grips in his poste 
trial papers. That case and the cases which have followed trake 
it exystal clear that it is not the m:nner in which a sale oc 


unregistered securities is effected, but rather the class o° 
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persons to whom such securitic : Eeved which detcsmincs 
waether the Section 4(2) exemption is available. 


The fore the Court in the Ralston Purina ca 


was waether @ 3 = of dcfcadant's stock to kcy 
3] 
mpLoyees Wao had solicited  suca stock constituted an exempt 


~ aA 


trensaction under Section 4(2). dmong the “key enployees" to 
whom éefeadant's stock was 6o7.d were aa artist, bakeshop force 
tiaa, chow loading foxvcman, clericc™ ass: copywritcr, 
clectrician, stock clerk, mill office clevk, order creait 


trainee, production trainee, stenographer, and veterinar 


seta an oe 


Id. at 121. The Court conciuced tist:; 


"(T]he applicability of [the exemption] should tusn 
on whether the particular cless of persons aficcted 
needs the protection o£ the Act. An offering to 
those wno are showm to be abie to fend for thon 
selves is a transaction "not iavolving any public 
offering.’ Id. at 125. 


Thus, an offering to “exccutive pexsomnel who because of their 
position have access to the same kind of information thut tic 
Aet would make available in the form of a registration seatcucn’ 
micht come under the Section 4(2) exaaption. Id. a ¢ 125826, ia 
other words, 
"the Govermings fact is wheticr the persons to viicia 
a of fering 5 MAGG ave in such a position with 
that they cither actually 
&3S a SCG. istrat ion stata re t= 
h 
ip 


bo ig ‘ac disclosed, or ave access to such in- 


formation.” Gili 5 ok 
267 F.26 at Gov 


L &: Co. Vv. Delde °° ours: Eh» 


A few additional points are in order. First, it would 
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7 


appear that, wien deciding whether the Section 4(2) exemption 
ac available, inquiry should be directed to the class of thosa 
wao wore offered stock, not simply to those wao did in fact pure 


wee the stock. S.E.C. v. Ralston Pusina Co., runra, 346 U.S. 


2.C. Vv. Continental Tobncco Co, of S.C., 


appeas that the meve fact that the offcre 
anQ is mace to a limitcs number of persons is not dispositive. 


"[T]he Ralston Purina case clearly rejected a quane- 
tity limit on tae construction of the statutory 
tom «se. It stated that "che statut would sccr 
to apply to a “public offerins" whether to few or 
mony, ' 346 U.S, at page 125, 73 S.Ct. at Pace, 904, 
and cited with approval the dictun that ‘anything 
from two to infinity may scxve: perhaps even ons 
* % %°' 346 U.S. 125, 73 S.Ct. 985 and note 11." 
Gillisean, Will & Co, v. S.%.C., supra, 267 F.2d at 


Taird, cvidence that the stock sold is thereafter "“xo- 


ctxicted" and that the purchaser has signed what is comnonly 
ixiowm as an “investment letter" would not exempt 
otherwise "public" 


“Although such precautions eve taken by iscucrs vely- 
ing on the excaotion of scction [4(2)] to ensure 

that thelr ; puxchasors shail mot in — distribute 
securities to othevs Wit micus ah "accens to 
the ikiad of information wilch seri ata would 
disclose,* even though the taisial: purchasers pos= 
sessed such information, "theona are SOLY nraeruisans 


a SS 


[to prevent illesal Gistribucioas| gnu ore wot iva 


be rerarde a as a “basta for cromntion ftom FO73 
tion." a: rLted 2! bab be 23. ATL —s = Gla mol ay 


mye cenecaneachangemeaininey 


xation, S/O F.2d | O19, 619 ta Cles)y cont. 


oo-> 


3uY¥ Uses. S50 (1957) (citation omitted; expnacis 
addcd). 


} 
i 
| 
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Finally, the mere disclosuxe of the sane information cs 
would be disclosed in a registration statement to ell persons 
offered uaregistexed stock would not, in the absence of showing 
that the offerces had the requisite sclationship with the issucr 


aud the ability to fend for thenscives, suffice to form the 


Sah-ceo Co. of &.C., suorce, 463 F.2d at 160. 


Measured against the rules just cited, it must bo cone 


Q 
| 


uded that the eales of UNI comzon stock covered by defendant's 
Toxwmel and Forme2 letters should have been accompanied by an 
eficetive registration statement. 

First, defendant failed to establish that UI common 
stock was not offered to persons other than those who éctually 
seceived it for value. Although he claims that he had no knowl- 
cage of any offers being made, the record suggests that such 
was the case. Without this crucial picce of information, tic 
Couxt has no way of determining wacther the "class of perscns 
affeated" (emphasis added) necded “che protection of the Act." 

a 


S.E.C. ve. Ralston Purina Co,, 


ce eta ena Ae A PRN a a 


Second, defendant failed to establish that oll of tliose 
wuo purchased UMI common stock or received stock for value bee 


tic 4 


louged to a class of povcons wao couid "fend" for themselves. 
Althouch some transferees, cither oiving to their direct rela- 
tionship to UNI or to their close familial or personal relatioa- 


hot 


ship to members of UNI's exccutive management, might havo had 


@30- 


basis fox an exemption under thas section. S.E.C. v. Contin--"cl 


fe) 
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ene nea i 


cither actual or potcatial access to such information a6 a 
segistration statement would have disclosed, the record of sales 
29 . 
er 


S 


ond exchanseso£ coumon stock for value is dotted throughout 


With the navies of pexsons whose relationship with UMI ana wiose 
ability to fend for chomselves could only be texmed "minimal". 
Yor example, the record shows numerous transfcrse of cou 
mom stock to persons in exchange for their fractional intcrcsts 
in oil and gas prepertics. Certainly, : > cannot ecriously be 
contended that either the class affected or the persoas who 
actually received the stoc’: in that case were “partners” of Wil 
and that each person was sufficiently mowledgeable about tie 
visks inherent in investing in UNI to be able to fend for hin- 
selz. And, although Messrs. Nardone and Ancerson were shaxo- 
holders of UMI, directly or indirectly, their relationship to 
Uiieeno stronger than the rclationship to the issuer of those 
mentioned in the Ralston Purina caceeewas not such as to cvca 
vaolss the inference thet they had the kind of access to iniomice 


” 


tion waich the Ralston Purin: case requires. Nardone ana 


A 


dncerson may have been “atypical” UNI investors, but the very 


0 
3) 


fact that they wore sold UMI cosmon ctock proves that the "cla: 


c= persons affected" (even if we interpret that phrase to tenn 


“"purchasers") neided the protection of the Securities Jct. 
Third, defendant failed to cstablich that those who xve- 
coived UMI common stock for value either obtained automatieslly, 


oz had access to, the sort of information which Ul would have 
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vecn conpzellec to disclose had it fiicd a registration statee 
mens. iIndecc, Homans admitted that he had never instructed UxZ 
to make sucn information cvailable. loreover, he 
mever offered any proof of the sort of information that was 
routinely made available to chose vio expressed an intexe in 
purchasing the stock, Tae davoctucnt lettess which prospective 
tcansferees were askee to siga ave of little support to lowes! 
position. Taney wesc, fivst of 212, “Zom" letters drafted by 
UiI, aad, although those who signee them aclmowledzed receipe 

of all information which they requested, there is nothing in the 
record to suggest that the information, it was furnisicd, 
corresponded in kind end quality to the kind of information ree 
quired under Schedule A. 


Finally, there is the mattor of the numbers of investor 


iavolved, Although the case law sugsests that an offexinz to 


ouce person can constitute a public offcring in certain circu 


em 
cf mnees c rE com co Deeqet be se ryen 2 
“ 7% We o. Ve Rals te-Cs2 ~ ogee 9 Oe ue er , Ft SE » 346 Uess ae Ll 


auc nll, it is conceivabie that in ecrtain circumstances, an 
ry Cahe + ‘ 

“£54 x4 ~ fz 
Oficring to 4 sma]l number of pcople misht provide some bas: 


ye >} 
2 
33 


f ¢ 4% te 
for invocation of the Section 4(2) exemption. ir a case such 


7“ 


a3 this, however, wheve the transicrces numbereé in the hundre‘s 
s ‘~~ ’ 

a1 he S eo £ m4 ogee ‘- ~ 

the sheer size of the distribution tends to negate the acswuiption 


. 


chat no public offering war involved. 


2. Defendant's Liebilitv 


tiaving conciuded by a preponderance of the credible cvie 
o32< 
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Gonee thet there was a violation of Section 5(a) of the Securi- 
etos Act in connection with the sale of UMI common stock, it must 
mene be determined wactiher the S.L.C. has established by a pre- 
poaderance of the eviceace that Eomans should be held lisble cs 
ana aider and abettor. 

Tae S.E.C. alleces that the lettcrs written by homcans, 
wiaich represented cither directly (Sorme2 Letters) or incizccely 
(Formel letters) that tens isgsuaace of UNI common stock to \uiich 
[the letters] pertained, was exempt from registration undcr the 
were exvoncous, a fact which Romans either imcw 
ov in the exercise of reasonable care chould have known. (Cou- 
pleint 4 17). 

Since Homans’ liability is based upon his role as an 


aider and abettor and is grounded on the theory that he cithcr 


laxrcty Or should have Imown of the illegal distributions of Ut 


stock: waich his letters furthered, this Court's inquiry must 


eum, Ltd., 409 F.26 535 (2d Cir. i975) 


begin with S.E.C. ve Spec 


S.E.C. v. Monscomont Drnomi.es, Inte, ct oli, ito. WelGe9d 
cecdings such es the inst 
The Snectriun decision, # case waich is in importcut see 
spcets analogous to the instant onc, ciscussed the liability 
uncer Sections 5 and 17 of the Securities Act, 15 U.S.C. fs dae 
and 77q(a), and Sectioa i0(b) of the Seeurities Exchanse ict of 


1934, 15 U.S.C. § 7oj(o), Of an attoracy who had icsuca ca opine 


— 
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ee 


ton regarding the transterability without registration of certain 


shares o£ stock. The attorney's letter, submitted to a broker= 
Cealex, indicated that the shares could be sold pursuant to 


seetion 4(1) of the Securities Act, waich exanpts from registra- 


sion transactions not involving aa issucr, underwriter or ccalcr. 


15 U.S.C. § 77é(1). 


It is not clear whether the attorney had been placed oa 


motieo of the fact that che transaction was one waich cehould have 


been accompanied by registration, 439 F.2d at 539, nor is it 
clear to what extent, if aay, he investigated the uaderlying 
facts tL Zowe rendering his opinion, id. It seems highly probd- 
able, however, that he was aware, cither at the time he issucd 
his opinion, or ehortly thereafter, that his letter could hava 
been used to pexmit the sale of stock which should have been 
wegistered, id. at 539-40. Additionally, it is clear that, tiac 
he made a thorough investigation of the represeatations Given 
nim, i.c., had he exercised due diligence, he would have cis- 
covered that the transaction to waich he was asked to give iis 
impyimatur was one involving the unlawsul distribution of ua- 


wogistered siares by a statutory "underwriter", 


After xvomanding the case to the district court for reso- 


jution of cveveral material factual disputes bearing upon the 
attorney's knowledge and the degree of care he had used, the 
Gonatmum court added that the standard which the district court 


had applied in assessing the attorney's liability as an aidcr 
PE & 


o3he 


and abettor had been incorrect. The court stated: 
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"In assessing Liability of an aider and abettor ... 
the district judse formulated a requ. ite standard 
o£ culpability -- actual knowledge of the improper 
schene plus an intent to further chat scheme -- 
waich we find ‘to be a sharp and unjustified depare 
ture from the neglisence standard which we have 
repeatedly held to be sutticicat in the context 
of enforcement proceedings seciting equitable or 


prophylactic relief, [Citations omitted]. 

"Ie do not belicve, mozcover, that imposition 
of a negligence standavd with respect to the cone 
Guet of a secondary participant is overly strict, 
at least in the context of this case. Tue lezga 
profession plays a wiique aad pivotal role in the 
eificctive implancntation of the securities laws. 
Questions of compliance with the intricate provi- 
ons of these statutes are ever present and the 
mooth functioning of the sccuritics markets will 
be serlously disturbed if the public cannot rely 
oa the expertise proffered by an attormey vi.en he 
renders an opinion on such matters...." Id. at 
541-42. siti 


The Syectrun court went oa to state that an attorncy who pxre- 
pues an opinion letter must exercise "dus diligence"; in other 
words, he must make a "thorough investigation" or else prohibit 
the utilization of his letter "in the sale of unregistered cocurie 
tics by a statement to that effect clearly appearing on tiie cace 
of the letter.” Id. at 542. 

, 


The lcter decision of S.E.C. v. Menaverent Pyvremicc, 


Ince, ct ol., supra, No. 74-1600, has clarified the Spo2t-1y de- 
cision. Among the issues discussed there was the propricty of 
issuing an injunction against a broke:-dealer for aiding and 
abetting the distribution of unsccgisterca securities in violation 


of Section 5 where there had been no finding that he "“imcw ox 


~55< 
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should have known that his trading activity would assict...in | 


as . 75° ne ah * 3 Mate v ads Vetred ” “7. Sana Ary -~ "A . “<- ~° 
cisposing of additional unregistered shaves." Id. at 2349 | wacther he had cirect knowlecge that his letters wove 
(slipsheet). Harking back to its decision in the Spcct=m case, seccly to be usce da on pois tcl cistributioa has alreacy oon 
the court vacated the injunction, not aeccussed, (ast CeS, Suntec). rielly, the Court has couse Goue 
"In Srsetrum we ruled that the liability of a Lawyer | wONEAS BAG Gisecs knowlccse of the Fact that kis client was cue 
&@B Gn anuce and abettor wes to be measured by the Pieter ae 
neglis;cace standard generally epplicable to SEC ine COOcG am Gh Slicgal cisteivusion of commoa Gtock upon convoric. 3 
junction — act ions end the high cesrce of carelessness P Ae wan 
present there." ia. (expaasis added). | Gs cuc 04 GCeucnturcs and Sow interest upon those debontuscs. i156 
“he Menavement IDyntmies court notcd that, in contradistinctica TeLusad SO 2GSue Ga Opinion to Continental without the suvsission 
to the case of the brokeredealex, the attorney in Spectrum of & Second Gpinioa by Gedcalccic in those instances points ine 
Noould casily heave concluded that the opinion lettcr cluctably to the conciusion thst he Ikmew that his opi Hl65 WoL 
Wuich he iscuce was Likely to be used to sell ua- | . , aii ‘ 
registercd secuxvities...." Id. | wo uSeG Fo Lurtner those ilicgal distributions. As to tic oocs 
fuplifying that statement, the court stated: vaccributions involved, it is clear that, had Homans excrciscd 
"The crucial element of our xuling in Spectrum was cuc diligenceeehad he mace e thorough investigation of the scpre- 
that the abettor's responsibility for tne alLeged rey 
violation must be measured by the gooronsioie | o.acations being made to himeshe would have known that the transe 
chondasd of peclisconce, that is, tha deferiin 
chowid pcve born cbhe to ecreluce that ae Act act ucczons upon Waich he was beings asked to furaish en opinion ice 
pete Li -cly to be used in furtherance of illeral ‘ . 
rent (pugane 8a C “emphasis cuucd). | voscinental also involved illegal cistributions of unre jiseevcd 
Tne question before this Court, therefore, is wactics sccuritics. In view of the noticc he had as of late itd7 «.: 
: : | 19042 «9 . ; PRE ee eee me fs 7? - 
it is more probable than not that Homans kacw, or would have caviy 1906 as to the inherent prosicm of relying upon iis elicnc 
ieaown had he exercised cuc diligence, that his letters wor | aud Gedalecia, it was reckless for him not to have looked »< .lud 
* 
of unxegistered shares of UNI common stock. vac GoocKk in question, 
It is clear from this Court's findings of ~act that in concluding thee lomans cither knew or, undes $c cive 
Homans’ Formel and Foxvme2 letters wore instrumental in further- cuuscances, should have kavim that his actse-the rendeving c- 
ing the distribution of UMI's unregistered stock and that Nouans accters to Continentale-would bo used in the furtherance: oiml- 
was well aware of this fact. (Part Cel, 3 ana 4, suora). accal di stributions, the Court would oaly add one point. %::. 
move fact that Homans mcy not have been specifically wetsin. 4 
ar 
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as UMI's securities counsel and never reccived separate rewuncran 


clon for his securities work after October 1967 does not relicve 


lim of liability for failing to conduct the thorough investiga- 
ciou required of him by the Spectirmm cecision. In the appto- 
oviatea case, the charactevization of an attoracy <& "corporate" 
oz "securities" counscl might be a factor in determining lic- 


ot, ee, eee = 
tc 2acts 


bility. Tne distinction <s of no value waere, as here, 
show that the attormey uncer ser sciny participatcs in an dilegal 
dictxibution to the substantial degree involved here, 4.¢., the 


writing of opinion letters. 


~ 


Ze Inijunctive Relies 
The S.E.C. has asked tnat an injunction be issucd pure 


suant to Section 21(b) of the Securities Act, 15 U.S.C. § he 


34 
i conemnaell 


enjoining Homans from ery £urther violations of Section 5. 


That thie Court has the power to cajoin Homans from further vio= 
lations involving any security--i0¢ just UNIT secusit Jesgeewos xce~ 


solved on an earlier occasion. S$.%.C- ve Mono: Muesine Couicits 


453 F.2d 1082, 1102-03 (2d Cis. 1972). There thus remains 


ctermination the issue of whether an injunction prohivitinsg 


Fa 
ta) 
n 
co. 


Seeuritics Act in ti: 


ae! 


Lomans £xeom violating Sectioa 5 ox the 
future would be propc.. 

Injunctive relict under the Securitics Act is ¢ 
by Section 21(b), wWaich provides in pertinent part: 


"'(y) Whenever it shall appear to the Comuission thst 
any person is cnrepod oF aout to enrere in any acts 
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or practices which constitute ... a violation of 
the provisions of this subchapter, «+. it may in 
its discr etion, bring an action ... to enjoin such 
acts or practices, and upon a nproner showin a 
pexmnanent . injunction & 

F . 3 ee a & eee SagaLl be Brancedece. 
(emphasis supplicd). 


et EP pew 

Since EKomans is no longer connected with Wil, the question obciore 
Po cant fa ”. 

this Court is a narrow one: wnother “there is a reasonsbie likes 


aL Foes eh itt : 
lihood that the wrong will be repeated", S.E.C. v. Nanor Nvering 
Nanor Ryesing 


enters t tehare! 69 ‘i es 
Ce Pers s Inc., LUNE: wav F.2G act 1100; SUG. Ve Kanacennent 


QD 


wnomien, Inc.. ct al,, suore, at 2340, ond, where that likeli- 


h + a 1 ot. ~ ‘ “ 7 
100d has not been clearly demonstrated, whether injunctive relief 


would be appropriate under traditional equitable principles, re= 
memvering always that the public interest in S.E.C. enforcement 


or 1.2 uw gag oe! Say r 
proceedings is "paramount", S.D.C. v. Manarcrent Dynamics, Inc. 


et_al., sunra, at 2344 n.5. 

Whether a future violation is "a reasonable likeliliood" 
Sf — | & wt. -a = 
depends upon the "totality o£ circumstances", including the cact 


, ~% Pe - ye a 2 °. 
that the defendant has been found liable for illegal conduct, 


i st 2 f Dy EF = we Waqeend carne en gey Gus ~ 

at 2340; S.E.C. v. lenor Nussire Centers, Inc., sunv2, 456 

¥.Z6 at 1100; the desree of scientes involved, S,i..C. v. Sot, 

* e e SaaS - le 

Ltd., sunza, 459 F.2d at 542; S.E.C. v. Manor Muvsing Centicr 
eee pa SEK aE SO A Ek A A 

Tne, Pp . * de. 

] » supra, 458 F.2d at 1100-01; whether the infraction is an 


ee ees 
isolated occurrence", S.£.C. v. Monavzerent Dynomies, Ine. et] 
on tad J - fe t. 9.9 


cunva, at 2341; whether defendant continucs to maintain tuat his 


Ce. Vi Manor Nursine Centczs Ince 


SEC, Vv. banor Nursing Contczs, Ince 5 


past conduct was blameless, S$ 


sunza, 456 F.2d at 1101; and whether, because of his professional 


@39~ 
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occupation, the defeadant might be in a position waere future 
violations could be anticipated, S.E.C. v. Management Dynamics, 


a a nena 


Inc., ct al., supra, at 2341; S.E.C. v. Menor Nursing Contes 


ine., cunra, 453 F.2d at 1102. 
iaking all of these consiccrations into account, the 


Couxt concludes that the S.L.C. has clearly established that 


theve is a veasonable Likelihood that defendant will comait the 


came or Similer acts in the future. Although Homans will not 
have aay opportunity to aid II menozencnt in the manner that he 
cid in the past, his position as attomey for four other public 


a 
corporations subject to the federal securities laws and his 


bi 5 eel inteation o£ continuing in the practice of securitics 
26 
law mean that he will be in a position to repeat the same 


kinds of, or similar, acts. Additionally, the acts for which 
GeZendant has been found liable here wore carried out eithcr 
with tmowledge or veckless disregavd of the truth, Furthermore, 
ne has been found Liabie not merely for a breach of duty on en 
isolated occasion, but for a continuow breach o£ duty on niuicte 
ous occasions, extending over a pexiod of some five or sin years. 
Momans' contention that his acts weve "merely careless" and that, 
in view of the circumstanceseehis relationship with Uni mousgee 
meat and the retention of Gedaleciae-lis acts were quite reason 


37/ 
~ 
cble, as well as his "ign zance" o£ the most basic principles 


of the Securities Act, make it difficult for this Court to conclude 


that he now appreciates the lawyer's duties when rendering opine 


ohQe 
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20m acttess, such that he would probably not repeat his mistakes. 
Tue equitable considerations raised by defendanteenost 

mOCaoLy, che cact that he may now be subject to discipline ences 

auic 2(e) of tue S.5.C.'s Qules of Practice, 17 C.F.R. 3 262.2 


ae 


‘ejeesuwe ec wenyalt et ad hey tt - . id 
Vey =@ Clearly oucwcigiec by the paramount interest of ¢ 


et et re et anv esardtasly fen ef avs Fa, ee « ? : : 
DuevanC, Darcacularly in View of tac fact that his liability is 
ie 


4 “2 nena a ee AoA 
peccicated upoa that most ' ‘ 


t- r a2 an Zt 
eSsencids, 


Oz activities; tue oxce 


~ ee te ee c attend 
poeuenOn ou Op2.0.0n L 


on 


GS = * cy 
409 £een ats 


4ccordingly, the Court shall issue an infunction 


as ao p Seg 
Sac €afzend sHActys « rene Seem on 
tac COsendant embodying cue temas scequested by the S.L.C. Sucsie 


osacez on ten (10) days notice. 


~aecus New York, New York 


July1l, 1975 


"CHARLES H. TENNEY 


Usseded. 


| 
| 
| 
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Srey 
ou 


RITIES AND EXCHANGE CO?MISSION, 
Plaintifs, 


-against- 73 Civ. 3626 (CHT) 


ISIVERSAL MAJOR INDUSTRIES CORP., 
et al., 


Detendants. 


Ie 
== 


Ivo 
ow 


Io 
i 


The corporations named wove Universal Major Industrics Coxzp., 
Uvaneamcrican Petroleun Corp., and Sanner Oil and Gas Funas, 
Inc. The four other individuals namcc were James G. Duncaa, 
Roy M. Horsey, Ian NcCartney and Edward J. Gedalecia. 


Universal Major Industries Corp., James G. Duncan, Roy lM. 
Horsey and Ian McCartney. 


On November 13, 1973, the Court commenced an evidentiary 
hearing on the S.E.C.‘'s motion pursuant to Fed. R. Civ. P. 

65 for a preliminary injunction against Homans. The hearings 
continued on November 14 and December 20, 1973, and February 
15 and July 24, 1974. Or the last of these dates, the Court 
granted the S.E.C.'s previously entered motion to consoliccte 
the hearing with the trial on the merits pursuant to Fed. a. 
Civ. P. 65(a) (2). 


rief in Support of Plaintiff's Proposed Findings of Facts 


and Conclusions of Lew, pp. 29-36. 


Homans used the phrase “private transaction” as 4 tema of 
axvt. See Part Ce3, infra. iIt is clear that, by cmployiny 
that phrase, he intenus co suscsest that the transactions an 
question were ones which conformed to the "private ocfcving" 
excraption of Section 4(2) of the Securities Act, sce Pere 
Del, infxa. 


Actually, UMI is the sucecssor cf Universal Major Corp., 
waich from 1954 to 1966, was primarily engaged in tiie di.cteie 
bution of automotive and electronic products. In Octoboxr 
1966, that corporation morged with another corporation named 
Inland Resources Corp., and was renamed "Universal iajor 
Inductvies Corp." Duzing the xrclevent period, UNI was ca- 
gaged principally in the explovatioa and development of oil 
and gas property interests. 


2 
ae 
TT ceeambenanell 
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I~ 
™ 


FCOTNOTES 
ee 


In August 1971, Gedalecia terminated his relationship with 
UiL and Emanuel Fields, not named as a defendant in this 
action, was retained in his place. Gedalecia was again ree 
tained for a bric£ period in April and May 1972. 


Additionally, the statement was amended in September 1971, 
after Fields, note 7 sunxa, became UMi's special sccuriticr 
counsel. (Def. Exh. NM). On July 25, 1972, Duncan requocecu 
fant the S.L.C. withdraw its rozistration and the statcicue 
nevez became effective. (Transevipt ["Tr."], pe 479; Pi. 
Bubs Zh 


No. of No. of 
Trpe of Trencaction Dates Shares Tronsforeesn(*) 


(1) Issuances upon cone 


version of debentures 5/68-2/71 1,117,075 262 
(2) Issuances for rb. 

terest on debentures 

liou of cash payment §/69-6/71 266,580 459 
3) Issuances for cast 

pests or services ”  1/69212/72 &39,059 94, 
(4) Transfers by liorsey 9/67-2/73(**) 189,533 74 
5) Transfers by Duncan . 

= Sranamuneieat 10/67-2/730*) 607,556 95 


Thais information is ¢rawa from Pl. Exh. 1, which defcndent 
repeatedly challenged as "distorted". In considering tise 
f{icures (those portions of Exh. 1 which do not apply to bownn 
hove been eliminated), two points must be kept in mind, Durst 
(#), the number of transferces cocs not necessarily xeflece 


Nan 


che number of ciffcrcat pessons ox entities which receives Uiit 
comaon stock. In other words, there may be some duplics..one 
(Tr., Pe 43). Second (*"*), althoush the sales of sicus by 
Horsey, Duncan and Transamorvicaa continued until Felzwizy Lo, 
1973, it should be remembered that Lomans terminated its ree 
lationship with UliZ ia January 19723. It secms probavla, lLow= 


‘ 
ever, that the February 15, 1975 date merely represcats tic 
date waen the actual sales wore completed. 


aa 
4.4. 
ses neem 
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See 


FOOTNOTES 
enemas et on an an 
de he 
arene ton 


Proof that there were uncomplcted offers of UNI stock may 
only be inferred from circumstantial cvidence introcucca in 
the course of the trial. Sec, 2» TXe, Pp. 306-71, 


2.F 
ee 


Oa taree occasioas in 1957, Nardone had purchased shares of 
oo ann -o od + - "* - . . 
inland Resources Corp. (Dez. Linh. 4), the company Waich had 
moxged in 1966 with Universal iisjor Corp. Sec note 6, ft 


Approximately one year before he purchased UNI common stock, 
fadersea had purchased a 1,64 participation interest in 
Larner Oil and Gas Yuads, Inc., waich was a waolly-owace 
subsidiary of UNI. 

It is important to note thet much of Il mans’ testimony re= 
carding, the identity of transferees, cheir relationship to 


Te: 


Unt, and the circumstances bchind the transfers was cpparcntly 
based upon information he obtcined in preparation for calense 
of this suit. Scc, c.c., Tx., pp. 414923. 

For example, he testified that, in one instance, he decided 
to invest in a concern oa the basis of the number of care in 
the company parking lot oa the theory that the more cars that 
were there, the higher the company's profits. Tr., pp. 69-71. 
THe» Pe &2. 

TS» Pe 84. 

Zeee PPe 54-55. 

Tre, pe 126. 

TX es Pe 128. 

y+ PP. 425-26, 452, 464, 


See Pl. Exh. 13, wnich Homans testified 
Gee -lecia. 


Te, PPe 340, 341, 425-26. 
Lixh. 9A. 
Tee, Pye 392 x 466. 


FOOTNOTES 
LV 


by oe * Pe ' 0. 
bee we Pe 3 4. 
Sen, 0.7, S.C. ve North Amoviean research & Devolonment 
bg oyna ony TT cei 7 ear ae gees? ioe Ne ao ‘bie "ps ee Sed 
COmMDe, G24 eG Oo, 7imeiZ (20 Cae. LY/Y); Giiticem, Wd 


CUO. Ve S.n.Ce, 267 F.26 461, 466 (2d Cir. 1959). dlnnce: Gee 

Cisic.b BuXport the conclusion, contrary to defendant's ccne= 

tention, that the burden of proof in establishing the applie 
7 Ae ae 


eability of an exemotion is on the party elaiminy tes P-2s 


o£ the exemption, wacther or not that party 16 tac icooucs. 
Althouch the complaint also alleges violations of Section 5 
{c), waich makes it unlawful to offer to sell securitics 
unless a registration statement mas becn Liicd, the prooc oa 
this issue was not made out by a prepondcrauce of the evidence. 
The dearth of evidence offered by the S.E.C. to establich tucn 
and under wast circumstances such offers were made, note 10 
cunza, together with the fact that Wil filed a registration 
Cieacement at one point during the relevant period, note & 
supra, make it difficult for the Court to state on the basis 
Si cae evidence offered that there was a violation of Section 


5(c). 
Section 3(a)(9) excupts from registration: 


"Any secuxity exchanged by the issucr with its 
existing security holdczs exclusively where no ccou- 
miosion of Ot.ct reaumeration is paid or given 


directly or inuirectly for soliciting euch exchansc." 
That section was invoked by Gedalecia in reference to th? 
Scsuovices o£ common stock in licu of eash interest pay ats 
sud Homans sent to Continental Formel letters waich ietiested 
eliance upon that conclusion. Uhether Section 3(1) (9) v5 
necaded to cover those transactions, «s well as tua trance 
etions in waieh com:on stock was issucd upon conversi.o2 of 
ebentures which tacuselves had never been repister:d, rood 
mot be addyvessed since Ucimnans has offered no ctatucovy or 
‘ceisional support for zcliaace upoa that section. Us7 ost 
Grial Reply Memorandum of Defendant Arthur J. Homans, pj. 
2630. 
Scetion 4(1), which excupts from vogistration “trarsactions 
by any persou other than an sosucr, underwriter, ox Cculer", 
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wes cited by Homans in Form-2 letters as the basis for ca 
exemption for traascctions in which Horsey, Duncan anc T.conse 


ill ee 


cmeciesn tvansLeeved their stock to others. Althovags cocrue 
ant argues that the S.2.C. failed to prove that tha tivce 
jore statutory undexweiters, «s defined in Scction 2(2i) of 
the Act, 15 U.S.C. § 779(115, PosteTrial Reply Nemora>. wi 

of Defondan Arthurs J. Homcas, pp. 21-25, he nad the vssdca 

yA ot yp Pll gg issue, note 27 supra, a burdea Waicn ic 

cr = < 2, , 

Tac estion of winether securitics ave part of the s.° 
issue", a matter taieh defendant bricLs rather ert: ea 
arises in tho content of Section 3(a)(11), the “incre. tc 

cxcmption , and not, 6s will be secn frou the discuscica in 
the text, infra, von determining wacther an cxenptica p.c- 


suant to Section 4(2) is available. 


The question as to wacther Scction 4(2) exempts frem tie 
recistration requircucnts stock transferred under cizcriie 
stances im Which the issues coes not solicit such txsaacccr 
was apparently raiccd and ~efected in S.E.C, v. Ralston 
Purina Co., 346% ,S,. 119, 121, 125 (1953). Moreover, it 
Stxains crodulity to believe that the hundreds of txinse 
ferecs involved in this case would have independently 

solicited" UML cos:son stock in exchance for their o. c- 
tional interests in o11 ond gas properties, in licu c- ence 
payment on their dcbcaturcs, ov in payment for scrvic’s Lone 
cercd for UNI. It is move probable that, since Wii wes cose 
feriag from a cash shoztacc (Tz., pe 280; Def, Exli, i), © 
initiated the transactions by "sugsesting"™ that tromuae ee o6 
accept common stock instead of cash, 


ro. e.%., the partial record provided by H [ie 2 
atte? r a) eee Ve rf a y ,0mans ° (ax ° HS 8 . 
WGeSi9, 3809302 snd Def. Exhs. J, N). : 


: Cf. ve Contincntal Ton-2¢0 Co. of S.Co, 463 Fetu av, 
bth Cir. LY/2). 


The injunctive relict which the S.E.%, requests visuuiliy 
tracks the languace of Section 5 of the Securities Jct. © 
Complaint, pp. 5-9. 

Tre, ppe 372-76. 

Tre, Pe 4:96 


Tle, Ps. 438. 


rn 
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NOTICE OF MOTION TO REOPEN HEARING 


INITED STATES DISTRICT COURT 
HERN DISTRICT OF NEW YORK 


I 


SECURITIES AND EXCHANGE COMMISSION, : 


Plaintiff, : 
73 Civ. 3626 (CHT) 
-against- 


UNIVERSAL MAJOR INDUSTRIES CORP. : 
JAMES G. DUNCAN 

TRANSAMERICAN PETROLEUM CORPORATION: 
ROY M. HORSEY 

BANNER OIL AND GAS FUNDS, INC. 

IAN McCARTNEY 

ARTHUR J. HOMANS 

EDWARD G. GEDALECIA, 


NOTICE OF MOTION 


Defendants. 


_——— al 


Moving Party: Defendant, Arthur J. Homans 


Return Date, Time 


August 5, 1975. 
ana Place of Heariag: : 


Courtroom of Hon. Charles E.%enney 
D.J., U. S. Courthouse, Fo.ey Squa 
New York, N. Y. 10007, OF such. 
other date, time or place as the 
court may direct. 


, 


’ 
J 
- 


Relief Requested: (1) Consideration of a proposes 
counter-order on behalf of -defenc- 


ant Homans submitted in opposiv.o7. 


t-- 
am 


to the order to be submitted 
settlement by the plaintit= on 


the rv\urn day. 


(2) An order reopening the hear~ 


ing for the limited purpose set 


©. 


ee, . 
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NOTICE OF MOTION TO REOPEN HEARING 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


forth in the supporting affidavit 


of defendant Arthur J. Homans. bes 2 
SECURITIES AND EXCHANGE COMMISSION, 


Dated: New vork, N. Y. Plaintifs, 
July 30, 1975. : ; 
-against- : 73 Civ. 3626 (CHT) 
BREWER & SOEIRO use oo wae INDUSTRIES CORP. $ 
c eee ae JAME ° AFFIDAVIT 
Attorngys fe: Detendant Homans TRANSAMERICAN PETROLEUM CORPORATION : Lenape: 
ROY M. HORSEY 
By Nha. Sle. Pv VE: il BANNER OIL AND GAS FUNDS, INC. 
Bradley A. Brewer TAN MCCARTNEY 
A Member of the Firm ARTHUR J. HOMANS 
257 Park Avenue South EDWARD G. GEDALECIA, 
New York, N. Y. 10010 r 
(212) 777-4010 Defendants. 
TO: sehilcahiaiicaialiacisatinaaadaaiaaniiaimiandadiicpagaila anna 
HON. WIL “ran 
nr i STATE OF NEW YORK ) 
Attorney tor Plaintiff ; COUNTY OF NEW YORK ) $5.3 


Securities & Excha:ge Commission 
26 Federal Plaza : 
New York, New York 10007 ARTHUR J. HOMANS, being duly sworn, deposes and 


(212) 264-1636 
, says: 


(1) Introduction. I am the sole remaining defend- 
| ant in the above-entitled action. I submit this affidavit 
in support of (a) my submission of a proposed form of final 
judgment for consideration and entry by the court, and (b) 
my application to reopen the trial of this matter against 
me solely for the purpose of introducing evidence with re- 
spect to whether or not an injunction prohibiting me from 
violating Section 5 of the Securities Act in the future is 
necessary and as to my propensity to commit any further 


violations in the future. 
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(2) Reasons why the proposed judgment submitted 
by me should be accepted by the court. I respectfully 
submit that the proposed form of final judgment of per- 
manent injunction submitted on my behalf satisfies all of 
the concerns and prophylactic purposes reflected in the 
court's opinion dated July 11, 1975, and should be accepted 
by the court for execution and entry. 

(a) In its opinion the court has expressed 
appropriate concern that the nature of the arguments put 
forth in my defense at and in connection with the trial of 
this action provide the court in the present record with 
no assurance (i) that I now “appreciate...the lawyers' 
duties whe: rendering opinion letters" as indicated by recent 
court decisions and SEC rulings or (ii) .that the procedures 
used ly me in connection with the rendering of "private 
placement" opinions in the future will be reasonably cal- 
culated to preclude such failures of factual knowledge 
and lapses of professional judgment (negligent or reckless) 
as the court has found to have been indicated by the record 
herein. 

(b) I respectfully submit that I do, indeed, 
appreciate fully the nature of an attorney's duties imposed 
by the federal securities laws in connection with rendering 
opinions concerning the meaning or application of those 


laws. I have done appropriate study and research on that 
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subject. I have ciscussed the matter at length with my 
attorney in this action, who is fully familiar with those 
statutes and the duties imposed by them. Based upon the 
foregoing, I have revised the procedures employed in my 
office in connection with securities law opinions and 

have incorporated in the proposed form of judgment submitted 
to the court on my behalf express provisions reflecting and 
requiring the use of such procedures by me for the indefin- 
ite future. 

(c) An examination of my proposed judgment 
will disclose that all of the defects or possible defects 
cited in the court's opinion in the pracedures involved on 
my part in issuing the letters involved in this action have 
been considered and corrected in formulating the revised 
procedures incorporated in the proposed judgment. Mechanisms 
have been provided to insure that the information reguired 
by Schedule A has been given to and actually read and under- 
stood by each offeree and purchaser. An affidavit of pertin- 
ent information is required from the issuer covering each 
opinion. It is required that personal contact be made by 
me with the offeree and the communication be recorded in 
writing. Stop orders, appropriate legends, and receipt of 
a revised form of investment letter will be required. In 


addition, each opinion and its supporting file will be re~ 


viewed prior to issuance and approved by a supervising 
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attorney acceptable to the court and to the SEC 


(3) asons why my application to reopen the 


Re y 


hearing should be granted. 

(a) The Court's finding that "there is a 
reasonable likelihood that Gefendant will aicsiniidil the same 
r similar acts in the future" is also premised, in part, 
upon the fact that I was, during the trial, the ettorney 
for four other public corporations subject to the federal 
securities laws and my expressed intention to continue in 
the practice of securities law. The court concluded, 
therefore, that I “will be in a position to repeat the same 
kinds of, or similar, acts." 

(b) While it is correct that I did testify 
that I represented four other public corporations, I also 
testified to the minimal number of opinions rendered in 
connection with those four corporations and to the circunm- 
stances under which such opinions had been rendered. The 
court in its findings and in its opinion apparently gave 
little weight to such testimony as mitigating or eliminating 
the possible propensity for the commission of future acts. 
I respectfully submit that it is relevant to the matter of 
yhether or not an injunction should issue, in the broad 
form submitted by the plaintiff, to review my activities in 
the rendering of opinions and the changes in my practice in 


representing public corporations. 
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(c) Since my hospitalization on July 1, 
1973, my leyal practice in representing public corporations 
has dramatically Geclined. Furthermore, my activities in 
rendering opinions have likewise been dramatically reduced. 
Following is a recapitulation of all opinions rendered by 
me for any of the four corporations which I testified on 
the trial] that I then represented: 

(i) Pan-American Dynamic Corp. While I 
still represent this corporation, I have not rendered @ 
single opinion with reference to the issuance OF transfer 
of the corporation's stock in any way. On February 3,1975 
and February 21,1975, the Board of warectors of the cor- 
poration authorized the retirement or ce: ain outstanding 
stock which it held as treasury stock to the status of E 
authorized but unissued shares, and in this connection I 
issued an instruction letter (not an opinic~) accompanied 
by a secretary's certificate of corporate resolution to 
the transfer agent authorizing such action. 

(ii) Automated Procedures Corp. Since 
July 1, 1973, I have not rendered a single opinion for this 
corporation relating to the original issue of stock or the 
transfer of stock. This corporation is presently engaged 
in a transaction in which it will be acquired by another 
corporation which will be the surviving corporation and which 


will result in the termination of existence of Automated 


Procedures Corp. In consequence of the consummation of such 


{ 
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transaction, I will no longer represent Automated since the 


curviving corporation will be represented by other counsel. 


(iii) GBC Closed Circuit TV Corp. I still GBC and in such opinion instructed the transfer agent that 
represent this corporation S“ which I remain a director. public shareholders may receive their dividend shares free 
The only opinions rendered by me since July 1,1973 relate of restriction and that restricted shareholders receive 
to the following: their shares with the same restriction as contained on 

(A) On December 28, 1973, the principal their original holdings. 

§ (iv) Brentwood Industries, Inc. 
stockholder, Chairman of the Board and President of GBC ac~ (A) As St -Fesruary 1,1975, my connection with 
guired in a private purchase 60,600 shares of stock from Brentwood as counsel ana an officer and director was com= 
the other principal stockholder who thereupon retired from pletely terminated wnen the surviving controlling group 
the corporation. I issued an opinicn with respect to this selected new counsel. 
transfer instructing that the shares issued to the purchas- (B) On November 16, 1973, 1 issued an opinion 

ing principal stockholder be properly restrictively legended with respect to a transfer of 6,623 shares from the President 
and a “stop transfer" placed on the transfer agent's record. ‘ to an executive of one of the corporation's subsidiaries 

(B) On January 3, 1974, I issued an in Hong Kong. ‘The shares issued were restrictively legended 
opinion concerning the issuance of 22,000 shares of common and a stop transfer recorded. 

stock under a Restricted Executive Stock Plan which had (@) On December 21, 1973, an opinion with 
been approved by shareholders at an annual meeting to six regard to the transfer of 28,000 shares from the President 
key executives and four close associates (including myself) and his wife to various children and grandchildren as year 
of the corporation. The certificates were duly legended, end gifts. The shares reissued to the donees were all re- 
restrictively, and a “stop transfer" order placed on the ; strictively legended and stop transfers placed of record. 
transfer agent's recofd. Furthermore, the certificates bore (5) On January 17, 1974, an opinion with 
a special legend because under the Plan the corporation had respect to the transfer of 3000 shares from a stockholder 
the right to repurchase under certain circumstances, such to a trustee for a member of his family, an inter-family 
as termination of the employment of the executive. transaction. The shares issued were restrictively legended 

aa {CG} -06 September 30, 1975, I issued an and a stop transfer noted. 

opinion with reference to a 10% stock dividend declared by (z) On March 15, 1974, an opinion regarding 


the transfer of 6000 shares in an inter-family transaction. 


The shares issued were restrictively legended and stop 


AF 
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transfer noted. 

(F} On May 13, 1974, I issued an opinion 
covering the issuance of 329,363 shares to the President of 
the corporation in consideration of his surrendering notes 
of the corporation and a subsidiary in the amount of 
$2,470,225.20, a transaction which was approved by the 
Board of Directors. As part of the same transaction, the 
President re-transferred to the corporation 168,617 shares 
in liquidation of an obligation owed by him in the amount of 
$252,925 to one of the subsidiaries, which transaction 
was likewise approved by the Board of Directors and which 
shares were subsequently retired and restored to the status 
of authorized but unissued shares. 

(G) On May 13, 1974, an opinion with respect 
to the transfer by the President to the Chairman of the 
Board and Chief Executive Officer of the corporation of 
80,373 shares, out of the 329,363 shares received by him, 
in liquidation of a personal obligation to the Chairman of 
the Board and Chief Executive Officer. 

(H) On January 13, 1975, a change in control 
of Brentwood was consummated. The former Chairman and Chief 
Executive Officer retired from the corporation and surrendered 
all of the shares of stock owned by him and his wife as a 
contribution am the capital of the corporation consisting 
of 839,868 shares and which were thereby retired. At the 


same time other members of the Chairman's family transferred 
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a total of 564,114 shares for a consideration of lg per 
share to a trust established for the minor children of 

the surviving principal stockholder who took over control 
after retirement of the Chairman and Chief Executive Officer. 
The certificate issued to the Trustee was restrictively 


legended and a stop transfer order placed against it. 


(@) . As can be seen from the foregoing, any pro- 


pensity which there might be for ‘:: possible future viola- 


tions is de minimis and as a result of the attrition re- 
Se Rn 


ported above, I have lost one of my principal public 


poration clients and am about to lose a second. 


(a) At the age of 70 years and in my present 
condition of health in which I am reducing my activity 
(although I intend to continue to practice law so long as 
my health permits) it is extremely unlikely that I can 
acquire any additional public corporate clients to replace 
those who have left me. Furthermore, attrition in my practice 
has occurrea@ in other directions,namely, with the death of 
contemporaries who have been clients of long standing and 
whose sons or relatives or younger executives have succeeded 
to the business, such successors have in the past designated 


counsel of their own generation. 


(f) Under the circumstances. above disclosed, for 


which I would like the opportunity to present evidence on 4 
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WE 
reopened hearing, I respectfully submit that the remedy of 
a naked injunction as proposed by the SEC is far too harsh 
2 sanction to impose. There is, obviously, as a result of 
the mandatory procecures set forth in the proposed judgment 
submitted on my behalf and of the minimal nature of the 
practice on my part likely to be -‘cavered thereby, no 
significant public interest involved in enjoining me except 


as set forth in my proposed form of injunction. 


s/ 


Artnur J. Homans 


Sworn to before me this 


Rw day of jvty , 1975. 


Wwe 


—" 


WILLIAM ¥. HC*AANS 
NOTARY PUBLIC Siri. 
No. 31-€95'25* 
Quolified in Seu Yorw County y + 
Commission Expires iiccch 30, IS VL 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SECURITIES AND EXCHANGE COMMISSION,: 
Plaintiff, 

-against- : 73 Civ. 3626 (CHT) 
UNIVERSAL MAJOR INDUSTRIES CORP. : FINAL JUDGMENT OF 
JAMES G. DUNCAN PERMANENT INJUNCTION 
TRANSAMERICAN PETROLEUM CORPORATION: 
ROY M. HORSEY 
BANNER OIL AND GAS FUNDS, INC. 
IAN McCARTNEY 
ARTHUR J. HOMANS 
EDWARD G. GEDALECIA, 


Defendants. 


Plaintiff Securities and Exchange  tcmmission 
("Commission") having filed its Complaint and all other papers 
in this action, ard this Court having ietalibekios of the 
parties and of the subject matter of this action, and after 
an evidentiary hearing on a motion for a preliminary injunc- 
tion having been consolidated, pursuant to Rule 65(a) (2) of 
the Federal Rules of Civil Procedure, with a trial on the 
merits, and such trial having been concluded, and this Court 
having rendered its Opinion, dated July 11, 1975, which con- 
stitutes this Court's Findings of Fact and Conclusions of Law, 
as required by Rule 52 of the Federal Rules of Civil Procedure, 
in which it was found that permanent injunctive relief is 
appropriate against the defendant Arthur J. Homans, it is 


hereby 
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PROPOSE) COUNTER JUDGMENT SUBMITTED BY DEFENDANT HOMANS 
ORDERED, ADJUDGED AND DECREED that defendant Arthur J. 


Homans be and is hereby permanently enjoined from, directly or in- 
directly, in the absence of any applicable statutory exemption, 
violating, or aiding and abetting the violation of, Section 5(a) 
of the Securities Act of 1933, 15 U.S.C. 77e(a), by writing, 
furnishing or rendering opinions as to the availability of any 
applicable statutory exemption; and 

FURTHER ORDERED, ADJUDGED AND DECREED that 

(1) prior to the issuance of any such opinion or opinions, 
each of the following steps shall be completed: 

(a) Defer sat shall deliver to the client or person 
contemplating tne sale or distribution of any unregistered securities 
(Yofferor") a mem andum (i) setting forth the information that 
must be disclosed to each offeree and purchaser ("offeree") and: 
(ii) advising that such informarion must be disclosed in a written 
private placement memorandum delivered to each offeree or purchaser 
prior to completion of the transaction with him. The information 
(in the private placement memorandum) shall include substantially 
the information required by Schedule A to SEC Form S-l. 

(b) Defendant shall obtain from the offeror or an 
officer thereof an affidavit stating each of the following: 

(i) A ,xivate placement memorandum in 
form acceptable to the defendant and attached to the affidavit 


was delivered to the offeree, aud the offeree was advised to 


oe 
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consider its contents carefully; 

(ii) The total number of offerees 
(including the present one) to whom offers under the subject 
offering have been made to date by the offeror, and the 
total number of acceptances or purchases to date; and 

(iii) The relationship of each offeree 
to the offeror, including whether or not the offeree has 
access on a personal and informal basis to financial in- 
formation concerning the offeror and, if so, the nature of 
svch access. 

(c) Defendant shall make personal contact 
with the offeree, either in person or by means of a tele- 
phone conversation, and thereby confirm facts known to the 
offeree and set forth in the affidavit of the offeror to 
defendant. In partisular, defendant shall confirm that the 
offeree has received and actually read the private placement 
memorandum. Defendant shall set forth the facts concerning 
such information in a memorandum for his files. 

(4) Defendant shall instruct the transfer 
agent to place an appropriate legend on the certificates to 
be issued restrictingfurther transfer and to place an invest~ 
ment stop on the transfer agent's records and shall also 
require the offeree-purchaser to sign an investment letter 
acknowledging receipt of the private placement memorandum and 
that the securities are acquired for investment and not for 


public sale o distribution. 


A-197 A-198 
(e) DBD. ~/ ant shall submit his entire file upon a showing of full compliance with the terms of this 
concerning the proposed opinion (including the defendant's judgment. 


proposed opinion letter and all documents required above) 
for written approval to an attorney acceptable to und approved United States District Judge 
by the SEC. The written approval of the reviewing attorney Dated: New York, New York 
August , 2975 

shall be included in the defendant's file of the matter. 

(f) Defendant shall submit to the New York 
‘Regional Office of the SEC periodic written reports of all 
opinions covered by this judgment. Such reports shall be 


JUDGMENT ENTERED 
in form acceptable to that office and shall be filed at 


intervals similarly acceptable to it. 


CLERK 
(g) Defendant shall (i) retain all files 
covered by this judgment until such time as the SEC shall 
indicate to him in writing that their retention is no longer U 


required, and (ii) make such files available for inspection 
by representatives of the SEC upon reasonable notice and 


during normal business hours. 


(2) The court retains jurisdiction over this 


cause for the purpose of entering from time to time such 


orders as may be appropriate. After the expiration of one 
‘ year from the cute of entry o> this judgment, defendant may 
7 aprly sto the court upon <0 days' prior notice to the SEC for 

a Supplemental or amended iudgment vacating the requirements 

} 


of subparagraphs (1) (e€) and (1) (£) above, or either of them, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SECURITIES AND EXCHANGE : 


COMMISSION, 
Plaintiff, 
: 73 Civ. 3626 
ARTHUR J. HOMANS, 
Defendant. 
— oe ee ee ee ee ee ee ee oe a ee ee ee ee ee oe or x 


HON. CHARLES H. TENNEY, 


District Judge, 
New York, N. Y. 
Appearances: 


£ JART PERLMUTTER, ESQ., 


' RALPH PERNICK; ESQ.,— 


Attorneys, Securities and 
Exchange Commission. 


BRADLEY R. BREWER, ESQ., 
Attorney for Defendant. 
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[Case called,] 

MR. BREWER: Good morninc, your Honor. 

As the Court is of course aware, defendant arthur 
Homans has moved after rendering of the Court's opinion in 
connection with the submission of a proposed counter-judgment 
on his behalf for consideration of his proposed counter - 
judgment and for a discretio:«y ruling by the Court opening 
the record, not for the purpose of re-arguing or asking 
reconsideration of the Court's decision, but for the vcurpose 
of clarifying the record on certain limited points that 
relate to the -proposed .: form of judgment and to the neces- 
sity for the relief. 

The Court has rendered its decision on liability, 
and stated certain reasons based upon the record presently 
before the Court which it has indicated as a basis for 
justifying the issuance of an injunction. I frankly do not 
think that there is any point based upon the Court's opinion 
in arguing on behalf of Mr. Homans, again, as I have in the 
past, an injunctionis not necessary. The Court has seen 
it otherwise. I don't seek to change the Court's opinion, 

I do seek to supplement the record with respect to the state 
of Mr. .Homans' mind, with respect to the question of whether 
he does at this point understand an attorney's duties ir 


connection with the rendering of opinions,. and in connection 
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ie THE COURT: I will assume that he does. , | thy .aw. Instead of hat, he wants to substitute all 
3 | MR, BREWER: -~ in connection with practice. The 3 these other provisions. 
4 | SEC has not opposed our request for an opportunity to let 4 4 MR. BREWER: I would only say three things, your 
5 Mr. Homans make a statement on the record concerning tha . ° Honor. One, we have no ulterior purpose. our purposes have 
6 THE COURT: Some day this case has to come to | been stated openly and to the Court. You say that what we | 
‘ a close. . are doing is suspect. I don't have any reason other than 
° MR. BREWER: I know that, your Honor. | ; the ones I have stated. 
. THE COURT: If he wants to make a brief statement, | ' THE COURT: I don't appreciate the necessity for 
1¢ that's all right with me. | 10 it. Q. 
u | MR. BREWER: We are not trying to delay, your - : it MR. BREWER: I would respectfully submit that 
B Honor. : & the injunction against violating the securities laws in all 
13 THE COT: A proposed judgment has been sub- 18 respects goes beyond the scope of the proof in this case 
14 mitted by the Co'..*ssion here. It seems to me that enjoins 14 which was RS not that Mr. Homans has committed a broad . - 
15 him from acting in violation of aiding and abetting the 15 spectrum of securities vidlations, but only that he issued 
« violation of the Securities Act. 16 opinions which the Court has found to be in vuolation. So 
M7 Now, when you submit to me proposed alternatives w one thing our proposed order does is to limit the proposed 
18 I get the impression that he wants to violate the Securities 18 injunction to the rendering of ibid in violation of. the 
19 Act : 19 law, and i think that's appropriate in that it is limited 

¢ ” After all, isn't this all covered? He can do all a to the scope of the of the suit and to the scope of the 
21 the things. Why this? Why these additional provisions? 21 | potential violations the Court has concluded might happen, 
= MR. BREWER: For one thing, your Honor -- * The other part of the order that we have proposed 

~ 2 THE COURT: They are suspect in my mind, : » in substitution directs itself to certain eiaitciie pro- 
a MR. BREWER: I don't understand why we should -- * cedures that Mr. Homans proposes voluntarily to implement 
% THE COURT: He is being enjoined for violating | % as an indication of his state of mind and of his good faith 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE SOUTHERN DISTRICT COURT REPORTERS. US COURTHON 
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lof certain problem areas that the Court has pointed out 
in his practice. It is simply an effort on the part of 
Mr. Homans to show he recognizes what the Court has said 


and what the recent cases have held, and what the current 


standards of practice are. He wants the record to reflect 


that because he is a diligent lawyer who has practiced for 
45 years, and wants the record to show that while the 
Court's decision 1s -- I wouldn't want to preclude myself 
f-om subsequent courses of .action,but the Court's decision 
cil Saeeiicees 
is based upon the record as it is his promise, and I would 
ask the Court -- I don't think there is any opposition from 
tne SEC -- simply to allow Mr. Homans to make a statement 
briefly on the record. 
THE COURT: He can make a statement. 
MR. EOMANS: If it please the Court, I stil? 
consider myself under oath as a defendant in this case. 
THE COURT: Very well. 
MR. HOMANS: I have made an affidavit which 
has been submitted with my motion with relation to the 
dramatically reduced practice wrich I am now engaged in in 
reference to securities law, and the fact that the practice 
is subject to further uttrition in respect to the loss of 


another of the four securities clients which the Court has 


adverted to in its opinion. 
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I now wish to state that I have reread the SEC 
against Ralston Furina, 346 U.S. 119, in the light of the 
Court's interpretation of that decision. While the Supreme 
Court declined to lay down a numerical standard of offerees 
or purchasers which make this difference between a public 
or non-public offering it would enunciate the rule that 
orivate purchasers must have access to the same type of 
information as would be called for in a registration state- 
ment and particularly that class and type of purchasers 
in Ralston Purina needed the protection of the Act. That 
was one of the points which was emphasized by your Honor 
in his opinion. 

In SEC against Continental Tobacco Co.ipany, 463 
Fed. znd, 137, the Fiftn Circuit case in 1972 also referred 
to in the Court's opinion was the first case «lich in 
following Ralston Purina as to type of purchase needing 
the protection of the Act also adverted to a numerical 
standard as well as to the haphazard method of holding 
meetings, lack of financial information and general solici- 
tation of offerees. 

Then there have been another series of cases in 


Hill-York Corporation against American International Fran- 


chises, 448 Fed, 2nd 680, a Fifth Circuit case, Wolf against 


S. D. Coehn & Company, a rescission case in 1975, Fifth 
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Circuit, and Lively against Hershfield, a Tenth Circuit case 
involving rescission. 

However, in 1974, the SEC for the first time 
promulgated in Rule 146 objective standards for a private 
placement. of aeeucitios, and for the first time provided a 
numerical limitation on such private offerirgs. 

I submit that both Continental Tobacco and Rule 
146 were respectively decided and promulgated at a time 
subsequent to the activities complained of and actually at 
a time when my activities complained of had all been but 
ceased, 

MR, PERLMUTTER: Your Honor, I don't mean to in- 
terrupt Mr. Homans, but I was under the impression Mr. Homans 
was going to address himself to the Court as to the need 
for the injunction rather than going into the state of the 
law. 

MR. HOMANS: I am. 
MR, BREWER: This is not an attempt to persuade 
the Court as to the state of the tits, It is an attempt to 
reflect Mr. Homans' understanding of the debee, and the 
duties imposed by them upon as attorney, because even after 
the Court's injunction, whichever form it takes, Mr. Homans 
will still be in a position to render his opinions for some 


period of time. We want to assure the Court on the record 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOI/Si 


ze FF 8B SB 


A-206 


| TRANSCRIPT OF REOPENED HEARING OF AUGUST 12, 1975 


mdsr 9 


that while its concerns may be well founded to protect th: 
public interest, Mr. Homans himself as a responsible prac- 
titioner has undertaken to maxe corrections indicated by 

the Court's opinion. The purpose is not to make an argument 
of law, it is a statement of Mr. Homans' understanding 


of the law which the Court has indicated was lacking. 


THE COURT: It is too late for re-argument 
anyway. 

MR. BREWER: We are not trying to re-argue. 

MR. HOMANS: SEC against Spectrum, Limited, 


489 Fed. 2nd 535 in this Second Circuit in 1973 was decided 
subsequent to the cessation of my activities for UMI. It 
was, I believe, the first case decided by any Appeals Court 


Pifesacet 
which enunciated a standard of provisional, liability for 
: ‘eveffnamoas: 


negligence of an attorney in issuing opinions. 
I have reread the Spectrum decision and also 
the Management Dynamics 1975 decision, and poaktenl shes 
attorneys are now held to.a high degree of care in investi-< 
gating the circumstances of each transaction for which an 
opinion is requested. 

In addition to the study of these leading 
cases and others I have studied, two current treatises 
on private placements and sales of securities by corporate 
insiders. 


The firs: a monograph constituting a constitutin 
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handbook issued by the Practicing Law Institute, of which 

I am a member, edited by Krauss Eppler, and the second a 
treatise writcen by Robert L. Fromm and Victor Rosenzweig 
likewise published by Prac .'cing Law Institute, as well as 
other secondary sources such as Soward's Security Regulation, 

The Eppler monograph sets out in considerable 
detail procedures to be followed under Rule 146, with 
tabulations to attract the offerees, the purchasers, the 
contact, the private placement memorandum, the persona) 
contact and followup by counsel, the form in detail of the 
opinion letter and the exhibits to be made part of such 
letter. Also, a complete closing check list for counsel to 
follow at closing the transaction. 

The Fromm-Rosensweig treatise is directed more 
towards the requiremei: of sales by corporate insiders, 
which was involved in sales by Corsi & Duncan in this case,as 
distinguished from the corporation itself as an issuer. 

The treatise also studies the impact of Rule 146 
in depth, and treats a sale or sales by a corporate insider 
as in effect a private placement. The treatise also lays 
down ground rules for such *ransactions and elaborates 
suggested procedures, check lists and details, to assure 
compliance with the rule. The treatise also re-elaborates 


on sales under Rule 144 by holders of restricted shares 
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outlining the wrocedures as well as the numerical limitations 


as to the number of shares which may be sold periodically 


under the Rule. 

I nave studied the recommended mode! procedures 
described in both texts and I intend to make them my bible 
and follow them carefully and to the letter in all subse- 
quent transactions involving the sale of uncegistered shares 
and the application of any exemption from registration as 
enunciated by these rvles. 

I now have an understanding of the attorney's 
duties in issuing opinion letters consonant with Judge 
Tenney's opinion. However, I wish to point out that this 
action and the recent cases and regulations have changed and 
clarified earlier concepts. Many of them have come up 
after the substantive events in this case; for example, 
Spectrum Management Dynamics, Continental Tobacco. These 
new concepts had not been previously established by SEC 
regulations. The specific adoption of Rule 146 regulating - 
private placements provided objective standards which 
Clarified and interpreted and generalized and unclear 
holding of Ralston Purina. 

In view of the trend in the recent cases following 
Ralston Purina and of the Court in its decision in this 


case I can assure the Court that the act complained of 
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will not recur, and that my activities will follow strictly | 
the lines set out in the cases and text and their outlines 
of recommended procedures. 

As a tangible demonstration of this intention, 
and changes in mv ~ethods of practice involving securities 
opinions, i have voluntarily incorporated in 4 proposed 
judgment specific requirements mandating the new methods and 
procedures I intend to employ in my practice hereafter. 

Thank you, sir. 

MR. PERLMUTTER: Your Honor, we request that. the 
Court sign the judgment that the Commission has proposed. 
Contrary to what Mr. Brewer has stated, the injunction that 
we propose is not broader in scope than the Court's opinion. 
The injunction applies only to violations of Section 5A of 
the Securities Act of 1933 and not the entire body of 
securities laws. 

THE COURT: I am aware of that. 

MR. PERLMUTTER: Your Honor, the -- 

THE COURT: I certainly have no objection to Mr. 
Nomans following the procedures that he has outlined. 

MR, PERLMUTTER: We would have no objection to 
his following the procedures, either, but outside, not to 
be encompassed with a Court order, as to procedures that 


he wants to follow. We feel that the procedures that he 
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has enumerated do not cover all instances in which the 
Section 4.2 exemption which would be available which would 
create a problem in the event those procedures were followed 
and then an action was to be brought of a violation of 
Section 5. The defense would be: "I was following 
Court-approved procedures." It is exactly the problem we 
want to avoid to have euch a contention being made somewhere 
down the line, that an individual followed procedures that 
were ordered by a Court and yet those procedures do not 
satisfy Section 4.2. 

If I may briefly state some of the instances 
where I feel those procedures do not conform with Section 
4.2, nowhere is there stated in the procedures that the 
offeree or the purchaser of securities will be an indivi- 
dual who has the ability to fend for himself, citing from 
the Ralston Purina Case. I think that is an extremely impor 
tant criterion to determine the Section 4.2 exemption. 

While there is a section in the revised judgment 
by the defendant as to the individuals, the offerees and 
purchasers having access to information,it requires more 
than access to inforvation: it requires that these indi- 
viduals be of the type that are able to have ne economic 
bargaining leverage that they can fend for themselves. 


The order by the defendant is silent on that. 
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